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administration, including, if feasible, those data elements required to determine
admissibility of entries or those required by other agencies.
- Work towards developing a set of common data elements for customs

clearance of goods.

EDI is operational in Peru, Chile and Venezuela, which is a positive
development. As a result of this and low value clearance, prepayment, and bulk
declarations we are seeing 80 per cent of same day clearance for low value
shipments, which is an improvement, but this is not a high bar, compared with
the six hour clearance set out in the business facilitation measure for express
shipments. v

Other Business Facilitation Measures

5. Harmonized Commodity Description and Coding System:

Apply the 1996 Harmonized Commaodity Descripﬁon and Coding
System at the six-digit level.

6. Customs Information Dissemination/ Hemispheric Guide on Customs
Procedures:

Disseminate widely in the most user-friendly manner, basic up to
date information on customs procedures, laws, regulations, guidelines, and
administrative rulings, taking into account the hemispheric Guide on Customs
Procedures prepared by the Working Group on Customs Procedures and Rules

of Origin.
7. Codes of Conduct for Customs Officials:

Elaborate and implement national codes of conduct applicable to
customs officials, taking into account the Arusha Declaration.

- introduction of, or amendment to, national codes of conduct, legislation,
policies, or regulatory instruments applicable to customs officials with provisions
on standards of conduct, conflict of interest, and possible sanctions and
disciplinary action. ,

- Review of the 12 elements contained in the WCO Arusha Declaration for
assessment of current practices and development of national implementation

programs.
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[image: image2.png]8. Risk Analysis/Targeting Methodology:

Encourage risk management systems used as criteria for required
verification activities, while respecting the confidentiality of information. The
objective would be to allow for focusing of customs enforcement activities on
high-risk goods and travelers while facilitating clearance and movement of low-
risk goods.

-Develop processing and release customs procedures and systems that
include risk analysis and targeting to identify high-risk goods, shipments and
travelers. :

-Risk analysis through pre-arrival processing of information and data to
identify or target high-risk goods, shipments and travelers that will be subject to
inspection and/or other customs procedures.

Postal Policy: Monopolization

Most jurisdictions have a state monopoly for postal services. This affects
the express service industry in the following way. A monopoly enables the state
to leverage its market power in order to undercut the prices of air courier
services. Essentially governments can cross-subsidize cheaper courier services
by charging monopoly prices in the postal sector or by withholding an essential
facility. This cross-subsidization is bad for consumers as it leads to increases in
local postal rates. There are provisions on anti-competitive cross-subsidization in
the WTO GATS agreement, and in the NAFTA. We set these out to give an
indication of the role which competition policy can play in this problem.

WTO GA
Articles VIIl and IX of the GATS agreement deal with monopolistic or anti-
competitive practices in the supply of services, and imports competition concepts

into the Global trade rules. This language should give FTAA Member Countries
a floor from which to build pro-competitive language into the FTAA.
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Mbnopolies and Exclusive Service Suppliers

1. Each Member shall ensure that any monopoly supplier of a service in its
territory does not, in the supply of the monopoly service in the relevant market,
act in a manner inconsistent with that Member's obligations under Article |l and
specific commitments.

2.  Where a Member's monopoly supplier competes, either directly or through
an affiliated company, in the supply of a service outside the scope of its
monopoly rights and which is subject to that Member's specific commitments, the
Member shall ensure that such a supplier does not abuse its monopoly position
to act in its territory in a manner inconsistent with such commitments.

3. The Council for Trade in Services may, at the request of a Member which
has a reason to believe that a monopoly supplier of a service of any other
Member is acting in a manner inconsistent with paragraph 1 or 2, request the
Member establishing, maintaining or authorising such supplier to provide specific
information concerning the relevant operations.

4. If, after the date of entry into force of the WTO Agreement, a Member
grants monopoly rights regarding the supply of a service covered by its specific
commitments, that Member shall notify the Council for Trade in Services no later
than three months before the intended implementation of the grant of monopoly
rights and the provisions of paragraphs 2, 3 and 4 of Article XXI shall apply.

5. The provisions of this Article shall also apply to cases of exclusive service
suppliers, where a Member, formally or in effect, (a) authorises or establishes a
small number of service suppliers and (b) substantially prevents competition
among those suppliers in its territory.
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Business Practices

1. Members recognise that certain business practices of service suppliers,
other than those falling under Article VIll, may restrain competition and thereby
restrict trade in services.

2. Each Member shall, at the request of any other Member, enter into
consultations with a view to eliminating practices referred to in paragraph 1. The
Member addressed shall accord full and sympathetic consideration to such a
request and shall cooperate through the supply of publicly available non-
confidential information of relevance to the matter in question. The Member
addressed shall also provide other information available to the requesting
Member, subject to its domestic law and to the conclusion of satisfactory
agreement concerning the safeguarding of its confidentiality by the requesting
Member. ‘ '

The NAFTA also contains provisions which prevent anti-competitive
practices and provide for equality of treatment by investors. Indeed NAFTA’s
competition chapter is very specific. Under NAFTA, investors from another party
must be given no less favorable treatment than local investors, in like
circumstances. Competition policy provisions are found in Chapter 15 of NAFTA.
In countries where there is a private postal service monopoly, then Article 1502
provides, inter alia, that the private monopoly may not use its monopoly power to
engage in anti-competitive practices in a non-monopolized market through cross-
subsidization or predatory conduct. Where the postal service is a public
monopoly, state enterprises must accord non-discriminatory treatment in the sale
of the services to the investments of investors in another Party.

mpetition Poli

As indicated above, competition policy is key to ensuring that FTAA
Member countries do not use revenues earned through postal operations (which
are government monopolies) to boost their competitiveness in other areas where
the postal authority competes with the express service industry. Both the GATS
agreement and NAFTA contain strict language on this kind of cross-subsidization
in their competition policy sections, because the damage that cross-subsidization
does is widely recognized.
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[image: image5.png]We therefore advocate competition provisions in the FTAA agreement that
provide for the following:

l. The FTAA agreement should provide that anti-competitive governmental
restraints are illegal if their anti-competitive effect outweighs their pro-
competitive benefit, subject only to a national security defense.

. The FTAA should provide that a private monopoly may not use its
monopoly power to engage in anti-competitive practices in a non-
monopolized market through cross-subsidization or predatory conduct.

. All FTAA Members should submit new laws with competition implications
to their national competition agency for review.

Investment

Members of the Industry have investments in most, if not all, FTAA
Member Countries. It is very important that such investments are secure. The
FTAA should contain rules that prevent Governmental measures that expropriate
property of foreign investors, or any measure tantamount to expropriation
including discriminatory tax measures that adversely affect foreign investors.
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We would like to thank the FTAA Civil Society negotiating group for its
open invitation for comments on this critical process. Both ACCA and CLADEC
are certainly able and willing to assist FTAA Member Countries with the reforms

suggested in this paper.
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Yours sincerely,

Jon Olin
Director, CLADEC

Director of Legal and Regulatory Affairs, DHL
Worldwide Express, International Americas
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