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* Accountability: The Committee must provide a timely response to civil society
participants with respect to the impact of the interventions on the negotiating groups’

progress.

* Scope: The Committee should seek comments on the full range of topics that will be
affected by a hemispheric trade agreement. The Trade Negotiating Committee (and the
trade ministers) should establish new negotiating groups to address issues not covered by
existing groups, in particular, on workers’ rights.

Investment Rules - Though the FTAA Investment Negotiating Group has still not publicly
released annotated negotiating outlines or draft text for FTAA investment rules, the U.S.
government has indicated that the group intends to replicate the provisions of NAFTA’s Chapter
11 on investment in the FTAA. NAFTA’s investment chapter is seriously flawed, and
multinational corporations have exploited these flaws to challenge legitimate government
regulations designed to protect the environment, shield consumers from fraud, and safeguard
public health. The International Center for the Settlement of Investment Disputes (ICSID) has
just issued its first adverse ruling against a government under NAFTA, ruling that the Mexican
government must pay $17 million to the Metalclad Corporation, because Metalclad’s investment
in a hazardous waste facility was "expropriated” when the local government declared the
proposed waste site a protected ecological reserve. A Canadian multinational has used NAFTA
to challenge the damages awarded against it by a U.S. jury, claiming that the award was
tantamount to expropriation. '

This case, along with other cases in which even the threat of a NAFTA suit has chilled the
creation of new government regulations, reveals the dangers inherent in investment rules that
prioritize the "right" of corporations to profit from their investments over the right of
governments and communities to regulate in the public interest. This structure must not be
duplicated in the FTAA.

* Expropriations: Only direct expropriations should be subject to FTAA disciplines.
Government actions which constitute "indirect" expropriations and "measures tantamount
to" expropriation are both prohibited under NAFTA, giving investors the right to
challenge regulations that are not aimed specifically at foreign investors and that do not
extinguish the entire value of an investment. Under NAFTA rules an investor can
challenge government action, including judicial action, that has the unintended effect of
diminishing the value of an investment, including the expected future value of an
investment. The FTAA must not duplicate this broad language; disciplines on
expropriations should apply only to direct expropriations.

* Investor-to-State Dispute Resolution: The FTAA should not give investors an
- individual right of action against governments. Investors should be required to exhaust
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domestic remedies, and remaining disputes should be handled in a transparent
government-to-government dispute settlement process. The individual right of action
accorded to investors under NAFTA gives multinational investors undue power to
challenge government regulations outside of existing democratic and judicial procedures.
Governments, not investors, must have the right to decide when a dispute merits
international arbitration, and citizens must have the right to be informed of such disputes
as soon as they are brought.

Exceptions: The FTAA must explicitly carve out legitimate government regulations from
the disciplines of an investment chapter. Government regulations that are related to
legitimate policy aims such as environmental protection, public health and safety,
consumer protection, the regulation of anti-competitive practices, economic development,
and the protection of human rights and worker rights must not be subject to challenge
under the FTAA.

Trade in Services - As in the investment area, FTAA annotated outlines and draft text on
services are still not publicly available. Thus these comments focus on the services chapter of
NAFTA and the General Agreement on Trade in Services (GATS), both of which contain
provisions that raise serious concerns for workers, their unions, and other members of civil
society in the hemisphere. Services such as education, health care, and energy and water
distribution are often heavily regulated because of their social component, yet these services are
included in NAFTA and the GATS. Negotiators should take a very cautious approach to
liberalizing and deregulating these important service sectors.

Bottom-Up Liberalization: Negotiators should adopt the "positive-list" approach to
liberalization of the GATS rather than the "negative-list" approach of the NAFTA. This
allows governments to list their commitments in each sector, promoting transparency,
while ensuring that governments do nét inadvertently commit themselves to disciplines in
sensitive or emerging sectors before they are ready. This approach also allows
governments to distinguish clearly between commitments made at the federal, state, and
local level, which is essential given the complex nature of services regulation in federalist
systems.

Public Services: The FTAA should clearly exclude all public services from its coverage.
While NAFTA claims to exclude public services from its reach in Article 1201.3 (b), the
exception is basically meaningless since it only allows governments to provide public
services in a manner "not inconsistent with" the rest of the services disciplines in the
agreement. In the GATS, only those public services that are provided on a non-
commercial basis and not in competition with any private provider are excluded. Thus,
disciplines on non-discrimination, quantitative restrictions, and licensing and certification
in NAFTA and the GATS do apply to the vast majority of government services, including

health and education. This increases pressure on governments to privatize, contract out,
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and deregulate public services. The FTAA should explicitly state that all services
provided by a public entity are exempt from the agreement’s coverage.

* Movement of Natural Persons: Rules on temporary entry should not be included in the
FTAA absent significant improvements in the H1B visa system. In NAFTA and the
GATS, governments committed themselves to allow a certain number of individual
service workers temporary entry into their territories. Without adequate international
protections for the fundamental rights of both migrant and domestic workers, temporary
entry programs become an easy way for corporations to circumvent domestic labor laws
and to pay workers less than would be demanded in the domestic. labor market.

-

Government Procurement - The FTAA Negotiating Group on Government Procurement has
_ also refused to release any negotiating documents, so these comments are based primarily on the
NAFTA chapter on government procurement and on the plurilateral Agreement on Government
Procurement (AGP) in the WTO. These agreements do not just require transparency in
government procurement regulations, but restrict the public policy aims that may be met through
procurement policies at the federal, state, and local level. The EU used the AGP to challenge a
Massachusetts law that barred public contracts with companies that invest in Burma, and
NAFTA and AGP members were specifically exempted from an Executive Order banning the
federal purchase of goods made by forced child labor.

Local, state, and federal governments use procurement rules to serve important public policy
aims such as environmental protection, economic development and social justice, and respect for
human rights and worker rights. Non-discrimination rules in the AGP and NAFTA limit the
ability of governments to use procurement policies to sanction repressive regimes like Burma

- and South Africa under apartheid, and invalidate Buy-American and Buy-Local procurement
policies. AGP and NAFTA disciplines that go beyond non-discrimination principles to limit the
content of technical specifications and supplief qualifications pose a serious threat to a vanety of
procurement rules that specify production processes or methods for procured goods and services
which may not be "necessary" to ensure product quality or supplier capability, as narrowly
defined in NAFTA and the AGP. Important federal, state, and local procurement rules that could
be challenged under such agreements include:

* Laws that provide aid to employees and unions in bidding for public contracts, and laws
that require favorable consideration of such in-house bids;

 Costing requirements that require private bidders to provide substantial savings over
public providers in order to get a public contract, but do not allow savings due to lower
wages or benefits to be factored in;

* Rules that prohibit contractors that have violated environmental, labor, or other laws from
bidding on public contracts;

.» Laws that prohibit the contracting out of a service where the likely outcome would be the

creation of a private monopoly;
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.Regulations that favor the procurement of goods that contain a certain percentage of recycled material or have other environmental value; 

.Living wage laws and laws that bar the procurement of goods made under sweatshop conditions; and . 

.Affirmative action preferences and preferences for goods and services produced in disadvantaged local communities. 

FT AA disciplines on government procurement must clearly exempt from their coverage the 

above procurement rules and any other procurement rules that are related to important policy goals such as environmental protection, public health and safety , consumer protection, the 

regulation of anti-competitive practices, economic development, and the protection ofhuman rights and worker rights. All FT AA procurement rules must. be carefully scrutinized for any 

additional adverse impacts they may have on legitimate social policy objectives. Unfortunately, public scrutiny of these rules cannot take place until the negotiating texts are made public. 

Intellectual Property Rights -Both NAFT A and the WTO agreement on Trade-Related 

Aspects of Intellectual Property Rights (TRIPs) contain substantial provisions guaranteeing the international protection of copyrights, trademarks and patents. Intellectual property should be 

protected to the extent to which such protection stimulates and rewards innovation and creativity , thus benefitting the society as a whole. But intellectual property rules must also recognize that there is a limit to the exclusive rights of an individual patent holder when public health and safety are at stake. 

.Life-Saving Pharmaceuticals: FT AA rules should give governments sufficient authority to compel the licensing of life-saving pharmaceuticals in a public health crisis. TRIPs and NAFrA both allow compulsory licensing in the case of national emergencies. This exception should be spelled out in the FT AA to ensure that public health crises are 

considered national emergencies within the agreement, and to ensure that governments 

who use this exception will not be subject to sanctions under the FT AA or any other trade law. Negotiators should also consider the public health benefits of parallel importing and of national laws in the hemisphere which prohibit the patenting of pharmaceuticals altogether. 

.Patenting of Life Forms: The U.S. already allows genetically engineered life forms to be patented, but there is growing concern domestically and internationally over the ethical, environmental, and health consequences of such patents. U.S. law also allows 

technological processes relating to the use of life forms (engineered or not) to be 

patented, but some indigenous groups and peasant farmers have found it difficult to use their native seeds and plants once the processes for use are owned by a multinational corporation. 

FT AA n~gotiators can best ensure that the social consequences of international intellectual 
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property protection are taken into account If the negotiation process is made public and if civil society groups are engaged in a true dialogue with negotiators throughout the FT AA process. Workers and trade unionists are ~ager to play an active role in this dialogue. 

In conclusion, we hope that the COR and the FT AA negotiating process will give due weight to the issues raised here. In our view, the success or failure of the FT AA will hinge on governments' willingness and ability to craft an economic integration agreement that appropriately addresses the social dimension of trade and investment, as well as commercial elements. We look forward to a productive and constructive dialogue. 
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