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“Sir, I do not know what it is good for. But of one thing I am quite certain, some day you will tax it”.   

Replied Faraday (who discovered electromagnetic induction) to a governor when asked what electricity was good for, 1831.

E-COMMERCE TAXATION
I  INTRODUCTION.

           The influence of the new information and telecommunication technologies on the ways of making commerce is relevant from the point of view of both theory and practice of taxation.  In the year 2000, the way in which taxation should or not be fixed on electronic commerce is undoubtedly  among the hottest doctrinary issues of the developed world, independently of the real value in  currency  collection eventually implied.  

A number of fiscal concepts that were designed for a world of commerce of tangible goods no longer  seem appropriate for commerce of digitally transmitted information.

a- The Scope of Electronic Commerce. 

According to the “Report to the Congress” of the Federal Advisory Commission on Electronic Commerce, dated April 2000, Internet is a vast framework, which today includes over 150,000 individual nets and is used by over 304 million people worldwide. 1

This figure comprises only 5.44% of the world’s population, which amounts to 6,100,000,000.  

The world distribution of users is also quite interesting: whereas there are over 147,5 m of them in Canada and the USA, there are 92 m in Europe, 75,5 m in Asia, 13.2 m in Latin America, 2,8 m in Africa, and 1,9 m in the Middle East (NUA surveys).

These figures give a first outline of a phenomenon that must be taken into account when studying Internet, that it is a net of priviledged ones comprising the richest one-twentieth part of the world’s population.
To cite the USA Department of Commerce again, the above parliamentary Commission reported, in its first official estimation of electronic commerce, dated  March 2000, that  on-line retail sales of tangible goods amounted to U$S 5,300,000,000 in the first  quarter of 1999.  This is 0.64% of the total retail sales in the United States of this period. 2 

To update the above with the report of the last quarter of the year 2000, issued in July by the Department of Commerce, this percentage rose to 0.70 of the total retail sales.
A historical series of these parameters would be interesting to analize, but the Department of Commerce  unfortunately did not survey this information until the last quarter of 1999.

However, it is possible to refer to well-known sources of estimation which have generally been accepted, such as the Forrester Report.

According to this analysis, on-line retail sales were for 500 million dollars  throughout 1995; while they amounted to 1,100 million in 1996, which were increased in 1997 to 2,600 and again to 7,800 in 1998. Further, according to the Forrester Report, sales soared to 3,500 in the last quarter of 1998, nearly one half of the total sales in the year. Though this figure is lower than that issued by the Department of Commerce for the last quarter of 1999, a relative slowing can be inferred of the growth of retail consumption through electronic commerce during the last 18 months. 

It should be noted that these figures refer exclusively to retail electronic commerce and that they therefore do not reflect the true importance of e-commerce.  Important components are left out, among which is the so-called “business to business” (B2B), business between companies, known to be the “real force in electronic commerce”. In 1998, the last year comprised by Forrester Research “B2B” reached 48,000 million dollars, a six-to-one ratio with the retail commerce of that year.

A third component, on-line Internet advertising, reached 1,800 m in 1998, amounting to a fourth of the retail commerce in that period.  NUA Surveys foresee a level of invoicing in advertising around 5,300 m dollars in the USA in the year 2000,  which will imply 75% of the world invoicing for on-line advertising, this latter reaching 7,000 m.  This figure would confirm the one-to-four relationship with retail commerce in 1998.

Upon examination of other official reports of the Department of Commerce, we discovered that the amount produced by the Information Technology sector (IT) as a whole  reached only 8% of the United States Gross Domestic Product 3  in 1999, although, owing to its rapid real growth (18.8% annual) , this meant 35% of the nation’s real growth. 4

Despite the little reliability  of Internet figures, the source and freshness of the information make it  usable in the scope  of this report, and even useful to define  the issue and  wipe away  the  in vogue exaggerations.

b- The aspects that have been discussed.


We shall now examine those topics related to electronic commerce that are in debate from the taxation viewpoint in developed countries. As a first approximation, they are the following: 

1 Loss of revenues. It was first in the USA through the claims of local states and governments, and later in the European Community, that concern arose about the loss of fiscal revenues through electronic commerce. As will be seen later, this has been the trigger of the conceptual evolution of the issue in the last years. One example helps to understand , following Goolsbee and Zittrain a buyer in Boston making a book order at Amazon.com (Washington State), is technically owes the government of Massachusetts use taxes (equivalent to sales tax), but such state cannot expect that Amazon pays the tax because the firm does not have a “link” in it. Instead, the state must trust that the consumer will declare the transaction and pay the corresponding taxes.5

2 Illicit Competence. Another issue commonly referred to in the debate around taxation of electronic commerce is connected with the illicit competence implied in this virtual tax exemption in favour of on-line shopping respect to traditional shops. Some research done in the last years in the United States -mainly Goldsbee 6 in July 1999-, seems to show that there is a significative relationship between on-line purchases and dwellings in areas with high taxes.

3 Effects on the distribution of income. The electronic consumers are  enormously rich in planetary terms, or even in the USA context.  Therefore, the tax differences favourable to electronic commerce may have a strong regressive effect. The Forrester Report 7  claims that the average Internet user has two years more education and U$S 22,000 a year more income than the average American consumer.  This effect is even worse in a global view: for instance, the state of New York has more Internet users than the whole African continent, and  60% of Chinese users have at least one university degree.

4 The costs of taxation on Internet.  It has been said repeatedly, that it seems impossible to control, identify, tax and collect revenues corresponding to the operations of electronic commerce, because of costs problems associated with the state of the art of the technology,  the need to reinforce privacy and the very nature of Internet. As will be seen later, some authors propose concrete solutions to this apparent   impossibility, although the problem will have to be faced only after the main questions in the  matter have been solved.

5 Classification of goods and services. The new digital technologies blur the differences between goods and services as concepts, in particular between tangible and intangible goods. For example, a computer program may be considered a good, a service or intellectual property, which poses a characterization problem in determining the type of tax its sale in Internet should generate. Delivered by electronic means, products lose their physical identity. It is difficult to know if they should be treated as goods, services, intellectual property, intangible property, or any other existing category in comparative legislation. It is also difficult to determine wheteher  taxes should apply to digital contents in the same fashion as they apply to their physical homologous counterparts, particularly in the case of easily digitalized goods, like books, magazines, music, software, etc. 

6 Taxation Jurisdiction. Internationally, the concept of “place of source” is generally  used to determine where taxes are to be paid for a transaction. This  is generally where the company supplying the good or service is established, or where the good or service is finally used, regardless of where the supplier or consumer are. Internet has created a situation in which several services can be supplied without a supplier physically established in the country where the services are consumed. Service suppliers who go across frontiers through Internet do not need a staff, office or equipment in the consumer country.  Maintenance and service obligations can be contracted with other companies, making the subject of taxation jurisdiction even more complex. The concepts of  “place of supply” or “place of use”, which have been the basis of systems of taxation on sales, use, value added, or of any other type of indirect tax ( which measures indirectly the taxpaying capacity), have been left aside by electronic commerce. 

7 Agreements on income taxes between governments do not deal with  this issue, as they were all made in a time before digitalization, when transactions and commercial laws referred mainly to tangible property.  Taxation on international transactions normally follows the juristidction of the company making the profit. Traditional concepts of residence depend on criteria such as physical presence, incorporation, and management and administration offices. Those fiscal agreements use concepts of “permanent establishment” or the like to determine whether a person has a significative presence in fiscal terms.  What is usually defined as a “permanent establishment” is a “permanent commercial establishment”, which requires a physical space for the development of business. But the notion of “permanent establishment” has faded away, particularly within the field of electronic commerce. How would a Web site fit the definition of “permanent establishment” according to fiscal agreements? Is it a fixed commercial establishment? If so, where is it located? If a decision is made that a company is located where its Web site is connected to a server, it seems probable that enterprises will tend to find a jurisdiction of low tax rates. The mobility and anonimous potential of Internet-based enterprises give them geographic independence, weakening the concept of “permanent establishment”,  basic for most fiscal administrations. The ease with which a Web site can be moved from one place to another would make it difficult for the fiscal authorities to ensure compliance with the corresponding obligations.

8 Trans-Frontier Commerce. Electronic Commerce also places complications and difficulties to the regulations in force as regards customs tariffs. In the first place, electronic transmission of goods and services does not go through customs, and there is no possibility of individualizing each product; and secondly, in view of the increase in the total volume of low-value transactions that are performed across frontiers due to business to consumer commerce (B2C), the current taxation systems become inappropriate, and the governments need to measure the consequences of this phenomenon upon their tax income. 

9 Uncertainty. Likewise, it is particularly relevant to determine how companies, consumers and other interested parties can ensure the collection of the taxes generated by the electronic transmissions. Fiscal certainty is a must for a global market with tenths of thousand different fiscal jurisdictions, especially where the companies acting in the market are continuously participating in mergings and take overs. The valuation of a company is seriously affected by uncertainties about the taxation on the transactions previously made by that company.  

10 "De-intermediation". Another issue we have already pointed out is the elimination of the intermediation chain. Although, this fact may be considered a great advantage of e-commerce, the very phenomenon poses real problems for fiscal administration. The intermediation sector, importers and distributors, have traditionally been tax collectors. The de-intermedidation refers to the direct connection between producers and consumers that elminate intermediation, such as wholesalers, distributors and retailers. With Internet buyers can now search the web for a virtually ilimited range of products and purchase them directly from the producer.

11 Tax Evasion. The effects of e-commerce on registers and information, as well as its role in favouring tax evasion, deserve to be subject to analysis. In the physical world, the data to support the existing basis of assessment is found in financing registries of the taxpayer or other entities, such as banks and asset registries, and documents, such as receipts and bills. However, electronic records can be altered without leaving a trace, and therefore their reliability is put to question. The “audit traces” necessary for the fiscal administration, may not exist when, payment is made with, for instance, electronic money or intelligent cards. Coded records may turn impossible to determine the nature or the value of transactions. The possibility to link transaction data with a taxpayer is also being jeopardized, as well as the assumption that registries will be created and kept, recording taxpayers, regardless of their nationality, within each specific fiscal jurisdiction.

c- Key Issues to be Solved by Tax Administrations 

According to the current state of the debate on e-commerce taxation, and as a brief summary of this work, the following key questions are still to be solved:

(a) Whether or not to apply taxes to commercial activities developed through electronic means; 

(b) In the case of an affirmative answer, whether to innovate through the application of specific taxes, or adapt the existing ones extending their scope to e-commerce 

(c) How to classify a product that has been electronically delivered to the consumer as good or service;

(d) To establish the identity of users and their residence, both in the case of natural persons or legal persons 

(e) How to identify which of the parties of a transaction should pay consumption or sales taxes, and upon which jurisdiction; 

(f) The consequences for fiscal revenues posed by the disappearance or reduction in number of middlemen in the transactions ("de-intermediation") generated by e-commerce.

(g) The growing threat of tax evasion due to security technologies and the very nature of the Internet, which hinder the link between transactions and taxpayers.

(h) The way enterprises and consumers may identify and comply with all their tax duties.

(i) The concern to avoid double taxation which affects enterprises, individuals and governments.

(j) The role which e-commerce taxation may or not play e-commerce taxation in income distribution, considering the existence of an ever-growing gap between privileged people connected to the world net (info-rich) and those who are not (info - poor), the so-called “digital divide”.

(k) Finally, the need for international cooperation to face all these new challenges.

II]  THE CONTROVERSY.

This debate about e-commerce taxation started in the mid 90’s, with the the first claims made by the USA state and local governments, fearful of reducing their revenues due to distance sales through e-commerce, (claims which would then take shape in the powerful National Governors Association).

Those defending that the “cyberspace should remain duty-free zone” answered based on two arguments, a temporary and a permanent one:  

a- That for a certain period of time the new incipient commercial world should be supported in its growth, and tax burden would probably prevent its development, and   

b- That in order to attain world free trade, it was easier to keep the Internet free from taxation and transform it in the new international commerce means, than to achieve the fall of all tariff and non-tariff barriers already existing in the traditional commerce.

a- The Bit Tax.

 Cordell paper, 1995. 

The debate became international when Arthur J Cordell, a Canadian Expert, Special Advisor of the Information Technology Policy Department of Industry of Ottawa, presented its paper “New Taxes for a New Technology”. 8, on September 14, 1995 to the Conference of the World Leadership Conference, held in Toronto. 


The document re-elaborated ideas which had been previously presented by Cordell and Ron Ide in November 1994 to the Rome Club in a paper called “The New Wealth of Nations”, about how to take advantage of the increase in productivity that accompanies the development of Information Technoloogy.


The fundamental thesis of this job relies on the idea that Information technology is “energy saving, capital saving and labour saving. It is also distance insensitive. It can replace people in a great number of functions. Remembering, deciding, judging, estimating, counting, etc., can all be done by information technologies, and can be done better, faster and cheaper than by

People”.


Therefore, the productivity grows at a high rate when IT are incorporated but jobs do not increase at the same rate. To refer to this phenomenon Cordell uses the term “jobless growth”.


Cordell, with an optimistic viewpoint, prefers to consider this an opportunity rather than a disaster, and points out that in the old days, a job was a means to an end, because that was how people got income.


In the last decades, job creation has developed an end in itself, becaues it is how income can be distributed by governments. And he adds that although there are many social and psychological benefits in having a job it cannot be ignored that job creation can be a very costly way to distribute income.


At present, jobs are procured for people eventhough they do not need them, extreme measures are taken to create artificial and expensive job sources, exclusively to have a tool for income distribution and social integration.


Cordell proposes that in  the debate about the future of work, income should be the key issue, not employment.


The new economy is very IT intensive and also highly productive. The new wealth created by this productivity should be distributed in new ways. Employment is not efficient enough as a solution for this. 


According to the Canadian expert “...we have to go back and take a closer look at the tax system. If everything else is changing with information technologies and the New Economy , I think the tax system itself deserves a closer look.”.

Today, the governments of the developed countries are highly concerned for the lack of fiscal revenews, and these concerns pre-date the New Economy: tax breaks to small business; a growing underground economy based on cash; transnational companies that transfer price in such ways that profits are declared in low tax areas of the world; the rise of tax heavens. labour displacing capacity of new technologies. Other threatens to the tax base are inherent to the New Economy: an ever increasing number of displaced people, due to the use f the new technology and the subsequent de-intermediation is one of the most relevant ones. Although this adds to the overall productivity of the system, the workers who lose jobs no longer pay taxes and collecting agents disappear together with a part of the value chain.

      
Cordell asks: What happens to the productivity gains created by digital networks? And provide us the following answer: Some gains show up in profits, some show up in lowered prices, some go to domestic labour and some to domestic capital, and some simply disappear. It is either a non-monetary item (e.g., time saved in using ATMs for banking which opportunely displaced several banking clerks) or the productivity is diffused over so many domestic and foreign players that it is not appropriated effectively.

Cordell holds that the challenge for governments is to figure out a way to tax and redistribute some of the new wealth created by global in a more efficient way than by the creation of unncessary jobs.


After this analysis, Cordell takes us to its proposal: a new tax that would burden the interactive digital traffic through the nets. Similar, he says to a paying toll or a gasoline tax, where the rate relates with the weight of the truck or to fuel consumption and not to the value of the truck load. “My proposal is to tax the digital traffic on the Information Highway.” says Cordell, and he calls it the "BIT TAX":


He thinks that “interactivity” is what adds value to the transaction. Therefore, all interactive digital communication should be taxed, since it is creating new wealth.


The implementation of this new tax, though flexible, may, in principle, fall into three big categories:  

a-
For long-distance lines, a tax directly proportional to the actual digital flows. 

b-
For private lines, a fixed rate dependent on the bit-carrying capacity of the line. 

c-    For local traffic, a variable rate based on statistical averages. 

Finally, and just for sake of argument, Cordell proposes an amount of 0.000001 cents (one millionth cent USA dollar) per bit, which is equivalent to one cent per Megabit.

(It should be taken into account that this rate, that seems to be low, if applied to a digital film trasmitted on the Internet would be subject to pay taxes of above $100 for this concept).


In conclusion, says Cordell, the “bit tax” is a way to start dealing with the dilema generated by the increase in productivity and wealth and the decrease of employment.

The report “Building the European Information Society for Us All”.  

           Cordell Report, despite being presented at an oustanding event or maybe because of that, did not raise great controversy. However, the controversy started when an independent group of experts established by the European Commission to give advice on the social and societal aspects of the Information Society presented the report called Building the European Information Society for Us All  in Brussels in January, 1996. 9


The report recommended the investigation of ”appropriate ways in which the benefits of the Information Society (IS) can be more equally distributed between those who benefit and those who lose. Such research should focus on practical implementable policies at the European level, which do not jeopardise the emergence of the IS. More specifically, the expert group would like the Commission to undertake research to find out whether a "bit tax" might be a feasible tool in achieving such redistribution aims."   


The report quoted Cordell as the original author of the Bit Tax idea, and made him a sort of ideological character. The report led to considerable and varied reaction from the press, policy makers, enterprises and individual Internet users.  

For instance, the Belgian Minister of Telecommunications, Di Rupo, proposed the immediate implementation of the BIT TAX in a conference on telework in June 199610; the answer at the very event was to call the prospective tax the “Loch Ness Tax Monster”11.  

Belgian government officially rejected the expressions of its Minister, through a declaration on June 12, 1996: “Bit Tax boort inspanningen van de Vlaamse regering de grond in” (“the Bit Tax lays mines to the efforts of the Belgian Government”).

SOETE Report. 12  

 On August 12, 1996, the Chairman of the “High Level Group of Experts”, Luc Soete, together with Karin Kamp, prepared a broader document headed: “The BIT TAX: the case for further research”. There, he comments on the negative reactions aroused by the HLGE report, and goes further into the development of the concept.


Soete asserts that the BIT TAX can be part of a shift in the tax base of society. Since human economies are evolving from the prevalence of production, distribution and consumption of tangibles towards an ever-increasing production, distribution and consumption of intangibles, it seems relevant to question if the present tax base still adequates to the new situation.


The report describes the “invisible gains”  as follows: “Today, as economic activity becomes increasingly concentrated in immaterial information transactions, large parts of these value chains appear invisible; so invisible that a substantial part evaporates, incorporated in material goods or services, in the end hidden in an unmeasured, but not unnoticed, increased consumer surplus”  


This invisible gains which benefit the consumer, partial materialization of the invisible gains commented on by Soete, are identified in the OECD report of 1996 on Technology, Productivity and Job Creation as being behind the so-called “Sollow paradox”. As Sollow puts it “Everywhere around us we see computers except in the productivity statistics". Even the government of the United States has acknowledged that inflation is overestimated, since the improvement of goods and services every year is not taken into account.


Soete, not only supports his viewpoint on Cordell’s arguments and those of the then Governors of the United States, he also points out that the value added to intermediation transactions performed by digital means (such as for example, a telephone call) can not be measured. He proposes the Bit Tax as a “transmission tax”, to replace the value added tax on inmaterial goods and services.


Finally, Soete suggests some applications for the proceeds of the Bit Tax, such as the funding of the universal service of telecommuniations, education for the information society, rcompensation for intellectual property and others. 

b- The reaction.

These arguments, were specially considered in the European countries and those OECD country members which apply the value added tax (27 out of 29). It also has some repercusions in the United States, whose market was then 90% of the world e-commerce market.

In the United States there was already a debate on the issue, which began, as seen before, before the emergence of the idea of the “bit tax”, and which was still hot. Therefore, the positions of Cordell and Soete fuel the debate, and making the leaders of the “Internet duty free” thesis, to devote part of their effort to fight back a new “enemy”, the BIT TAX.

For instance, the Republican representative Christopher Cox, from California, who was one of the promoters of the Internet Tax Freedom Act in March 1997, launched a campaign called “Act now to keep your Internet Duty-Free”, which includes “stopping the Bit Tax and other foreign taxes” as one of its four points.

As we already mentioned, in March 1997 a draft was submitted of moratorium on Internet taxes, which would then be passed (with ammendments) in 1998 and which will be analized below.

c- The year 1997.

The european Initiative.

In April 1997, the report “Initiative in Electronic Commerce” of the European Commission recommended to apply the Value Added Tax to all goods traded through the Internet, without creating new special taxes. 

Mario Monti, member of the Commission declared that the VAT already applies to electronic commerce of goods and services and therefore there is no need to introduce new taxes such as the “bit tax” within the European Union.

Thus, Europe was preparing the way and consolidating a position against the Internet duty-free: accepting the banning of a new kind of tax, but announcing the application of the VAT on e-commerce, towards which it would opportunely advance, as we would further see.

At the beginning of July 1997, the German Parliament approved a multimedia law which would come into force in August that year, and which defines the computers connected to Internet as apparatuses that can receive audio and video signals, and therefore are subject to the so-called “TV tax”, together with radio and television sets.

President Clinton proposal.

At that time, on July 1997, President Clinton publicly endorsed the goal of making the Internet a global free trade zone, when he unveiled his program called “Framework for Global Electronic Commerce”. He also promised that his administration would work agressively to keep tariffs and taxes off the Internet and issued specific instructions to his top trade negotiators: "I’m directing the Treasury Secretary, Bob Rubin, to negotiate agreements where necessary to prevent new discriminatory taxes on electronic commerce.  I’m directing our Ambassador of Trade, Charlene  Barshefsky, to work within the WTO, the World Trade Organization, to  turn the Internet into a free-trade zone within the next 12 months."

As a first result of the diplomatic offensive, on December 9, 1997, the U.S. and the European Union reached agreement on guidelines for future work on trade in global electronic commerce that includes the following references: 

“(v) That taxes on electronic commerce should be clear, consistent, neutral and non discriminatory.”

“4. Specifically, we agree to work towards:  A global understanding, as soon as possible, that:  C) when goods are ordered electronically and delivered physically, there will be no additional import duties applied in relation to the use of electronic means. In all other cases relating to electronic commerce, the absence of duties on imports should remain.”

“5. Furthermore, we agree on:… “(ii) Close co-operation and mutual assistance to ensure effective tax administration “

Upon reading the Agreement, it results evident that Europe’s only commitment was that of working to keep the present situation of import tariffs, but did not agree in any other tax, which leaves the door open to the application of the already existing VAT.

Later on, in February 1998, USA subscribed a similar treaty with Japan, known as Clinton – Hashimoto, including references to Internet tariffs and special taxes.

A Respected Voice.

At the beginning of September 1997, the “father of the Net”, Vinton Cerf, one of the original desingers of Internet TCP/IP protocol, declared in Geneva during a meeting of the “Internet Society”, that that Internet taxation will eventually be established and an international agreement must be reached as to how to implement it, in order to avoid global chaos. He emphasized that we must be prepared for the day when transactions in the net are subject to taxation, in that it  should be carefully planned, and thought out in a global scale, rather than “parochial’. He points out that if all 30,000 taxation authorities within the USA who might have an interest in taxing Internet accomplished their target,  each transaction would have to be subject to 30,000 tests.  


These declarations by Cerf (at the time Vicepresident of the MCI) meant an inflection point for the fundamental debate. 

d- The year  1998.

The evolution of the debate on taxation on the Internet during 1998 was extremely interesting. Both in Europe and the United States important measures were taken at this respect.

WTO.  

Cronologically, the first relevant decision in 1998 was made by the World Trade Organization (WTO) at its Ministerial meeting of May.  Previously, during the preparatory discusion, the United States delegation had presented a new concept called electronic transmissions through the Internet, which embraced the electronic commerce of intangibles delivered through the Internet, such as sofware, video, graphics, digital music, insurance and banking services, database information, on-line education and advisory services.


The American delegation focused on a position for excempting electronic transmissions from customs duties, leaving aside –and in fact accepting- the application of customs duties on tangible goods bought on the Internet. Rita Hayes, the United States representative, declared that US proposal did not refer to transfrontier movement of tangibles, adding that electronic transmissions are a special kind of product.  “At present, none of the WTO's 132 member countries treats electronic transmissions as imports for customs duty purposes”. 

On May 20, two days after a strong speech delivered by Clinton before its plennum, the WTO Ministerial Conference adopted a one year moratorium on Internet tariffs, and promised to spend the year giving closer study to the United States proposal to permanently ban such tariffs.

European Commission.

  In June the European Commission published a report which on its medular point, considered “services” all those goods dispatched digitally through e-commerce, a concept that matched the so-called “electronic transmissions” of the US proposal to the WTO on the same year. 

Therefore, the document urged the member countries to apply the value added tax on those goods, even if they were transmitted from countries where VAT was not applied, such as the United States.  

"The absence of such taxation would lead to unfair competition for EU operators," the EC report concluded.

According to the European standards, services are taxed at the country where they are supplied, and therefore the taxation jurisdiction corresponds to the consumer country of the virtual goods, now considered “services”.

The declaration said purchases made over the Internet or other electronic network should not be subject to new taxes, but should not escape existing taxes, either. 

Tangibles purchased over the Internet but sent by mail, are subject to the value added tax and the normal tax duties applying to these goods. However, if they are electronically transmitted, should be subject to the VAT which applies to services.

Finally, the document proposes that the tax should apply to products transmitted by European suppliers to consumers which are outside the territory of the Community.

The United States Law.  

Cronologically, the third relevant fact of 1998 was the approval of the “Internet Tax Freedom Act” by the Congress of the United Stated on October 21, which is included in Articles XI and XII of the omnibus law of 1998.  This law is based on the following principle: information should not be subject to taxes.  This principle, which acquired a legal status throught this law, synthethises the position of the American government on the subject.

The main point of the provisions of this law consists of an application of moratorium to new taxes on e-commerce and Internet which will apply until October 20, 2001.

As we have previously pointed out, the first draft was submitted to the Congress in 1997 by two representatives, one of each party; it was then subject to a complex process of negotiation between the lobbies involved, and finally, in March 1998 it was passed in its actual version, which counted with the support of the National Association of Counties, the National Conference of Mayors, la National Conference of State Legislatures, the National League of Cities and mainly with the powerful National Governors Association. 

Basically the law has five key issues:

a- Three-year moratorium on special taxation of Internet. It is forbidden to State and local governments to tax Internet access, since October 1st, 1998 until October 21, 2001.   There is a reservation clause which allows some states (10) to continue with this kind of taxes, provided they can prove the taxes were already in force and effective before the enactement of this prohibition

b- Three-year moratorium on multiple and discriminatory taxes on electronic commerce. Bars state or local governmnents from imposing taxes that would subject buyers and sellers of electronic commerce to taxation in multiple states. Also protects against the imposition of new tax liability for consumers and vendors involved in commercial transactions over the Internet, including the application of discriminatory tax collection requirements imposed on out-of-state businesses through strained interpretations of ‘nexus.’ It also protects from taxation, for the duration of the moratorium, goods or services that are sold exclusively over the Internet with no comparable offline equivalent. 

c- Three-year moratorium on multiple or discriminatory e-commerce taxes.  Formalizes a ban of establishing taxes which may subject buyers and/or sellers to multiple state taxation. It also protects Internet sellers and consumers against new forms of tax duties, included the application of discriminatory taxes which may apply to inter-state transactions through new interpretations of the concept “link”. And finally, it also protects against taxation on goods and services which have no equivalent outside the Net.

d- Establish commission to study question of remote sales. A temporary Advisory Commission on Electronic Commerce will study electronic commerce tax issues and report back to Congress after 18 months on whether electronic commerce should be taxed, and if so, how it can be taxed in a manner that ensures such commerce won't be subject to special, multiple, or discriminatory taxes. State and local elected officials will be given a prominent voice on this commission. Congress, of course, retains full authority to change or discard the Commission's proposals. 

e- No federal taxes. Sense of Congress that there should be no federal taxes on Internet access or electronic commerce. 

f- Declares that the Internet should be tariff-free zone. Calls on the Clinton Administration to work aggressively through the EU and WTO to keep electronic commerce free from tariffs and discriminatory taxes. Asks Commerce Department to report to Congress on barriers hindering the competitiveness of United States businesses engaged in electronic commerce abroad.

e- The year 1999.

During this year, there were some new proposals, which will now be analyzed.

E-MAIL tax.  

The UN through its annual Human Development Report of July 12, 1999, proposed a global tax on E-mail, at a rate of one cent of USA dollar every 100 e-mails sent, whose proceeds (estimated in $ 70 billion American dollars annual) should be destined to solve the inequity problems of the world. 

This report also re-considers the idea of the BIT TAX.

The report has an analysis of inequality over the Internet, highlighting that: the USA has more computers than any other country in the world; Bulgaria has more than all countries of Africa except South Africa; South Asia, with 23% of the world population, has less than 1% of users; and, finally, that the net is used mainly by 35-year-old graduated white males who speak English, live in cities and have high incomes. 

In contrast, 40% of the African population cannot read.

The proposal was dismissed with comments of distrust and a certain irony on the part of the media and enterprises related with the Internet.

Sales tax at source place.

Mark Ludlow, an American expert, proposed in a presentation before the Parliamentary Commission of July 1999, that the source country or state should collect taxes on international electronic commerce. He was not taken seriously by commentarists.

Tax on domain names.  

Another American expert, Peter Friedman, proposed, on the same opportunity, that taxes should be charged on domain names, considering them an intangible good.  No comments have been made on his proposal.

USA: Integration of the Federal Advisory Commission.

  
A Commission appointed by law in 1998, started meeting at the beginning of the current year,  to find a definite solution to the issue of electronic commerce during the moratorium.

Among the personalities who compose the Commission there are the Presidents of ATT, Time Warner, AOL and other corporations, as well as two governors, one of whom chaired it.  It met five times before delivering its report, which will be described later. 

f- The year 2000.


One idea seems today to have consolidated: once the situation has been definitely solved , the Internet will probably have to pay taxes. There appears to be agreement in practice, though not in attitudes.


In chronological order, the most relevant events are the following:

USA: declarations made by tax experts.

 On 5 January 2000, a letter was prepared by 115 professors of the most prestigious United States universities, who delivered it directly to the Advisory Commission. Representatives of Andrew Young, Carnegie Mellon, Berkeley, Harvard, Wharthon, Stanford, Duke, MIT, Purdue, Tufts, Columbia, Chicago, John Hopkins, Dartmouth,and other 40 universities, declared the following:


“We the undersigned specialist in tax policy, having no direct interest in the outcome of the deliberations of the Advisory Commision on Electronic Commerce, are concerned that the Commission may make recommendations for the tax treatment of electronic commerce that are contrary to the public interest.”

They respectfully suggest that any recommendation the Commission  may make in reference to sales and use taxes should be in compliance with  the following  four general principles:

1- “Electronic commerce should not permanently br treated differently from other commerce. There is no principled reason for a permanent exemption for electronic commerce. Electronic commerce should be taxed neither more nor less heavily than other commerce.” 

2- “Remote sales, including electronic commerc, should, to the extent possible, be taxed by the state of destination of sales, regardless of wheter the vendor has a phisical presence in the state. In limited cases, where it is impossible to determine the destination of sales of digital content to households, it may be necessary to substitute a surrogate system. In no case should taxation of remote commerce or electronic commerce be limited to origin-based taxation, wich would induce a “race to the bottom” and, in effect, no taxation at all.” 

3- “There must be enough simplification of sales and use taxto make destination-based taxation of sales feasible. Such simplification might include, for example, unification of the tax  bases across states, unification of tax rates whitin states, and/or sourcing of sales only to the state level, as well as simplification of administrative procedures.”

4- “A means must be found to eliminate burdens of compliance on sellers making only small amounts of sales in a state. These might include software-based systems made available at state expense, more realistic vendor discounts, and/or de minimis rules.”

USA: Report of the Advisory Commission. 

Finally, after four difficult meetings, accompanied by permanent lobbies, the Commission issued its report in a fifth meeting held in April 2000.

   
In such report, no concrete proposals were made as recommendations  on the issues of concern.

No recommendations were made in the field of “income tax”, as none of the proposals reached 2/3 of the necessary votes.


Neither were there any recommendations in the area of “taxes on business activity”, as the number of votes was not high enough. 

Voting did not either decide on  a “tax on Inernet access” as to  the issuing of  recommendations.


There were not enough votes for a recommendation about taxes on Telecommunications either.



There were, however, recommendations about the issue of “Digital Divide”, which are connected with state subsidies for the reduction of the breach between the “info-rich” and the “info-poor”.1


There were also recommendations for the reinforcement of the protection of privacy in taxation procedures in the Internet.


Another recommendation was made about customs rights of foreign countries,  which should be reduced.

Europe: VAT proposal.

 On 7 June 2000, the European Commission delivered a Regulation proposal to the European Parliament, and proposal of Guidelines to the Council, which strengthened the recommendation  of application of  value-added taxes on all Internet transactions within the European Union.


It clearly established that the so-called “digitized goods” should be considered services and pay VAT where they are received.


The document claims three principles:

1- That no new taxes should be considered for electronic commerce, as the existing ones, specifically VAT, can perfectly apply.

2- That,  from the taxation point of view, electronic transmissions should not be considered goods of consumption, but services.

3- That only those services consumed in Europe will pay taxes in Europe. 

III) CONCLUSIONS.

In this document, an attempt has been made to outline the debate as expressed in the title. 

There is little left to be discussed, although the group of the 8 has recently considered the issue in a meeting in Japan and has even issued a declaration, though this does not add to the process described. However, the possibility of a realistic proposal seems so remote, either from the conceptual and technical point of view, that it will be long before  an appropriate solution can be found.

There is no solution in sight; and this would necessarily have to be global, or at least international.  

Some of the arguments in favour of taxation have debilitated lately. In particular, the important loss of tax income on the part of the states, once the Department of Commerce of the USA reported some figures: retail sales over the Internet amounted to less than 0.7 of the total retail sales within the USA in the last quarter of 1999, a figure which was repeated in the first quarter of year 2000. It does not seem likely that such a small volume should affect the American economy.

None the less, other arguments are still valid: illicit competence with traditional commerce, and the regressive character of a taxation assymmetry that would favour the rich, who are connected to the net, discriminating against those who are poor, who are not connected and have to pay the taxes of traditional commerce. 

It seems likely that the application of indirect taxes at the place of destination may be imposed in the medium term, as the American and European experts agree on this point.

Meanwhile, Internet will continue growing, and, taking advantage of the current tax priviledges, it will consolidate as a commercial modality.  

In Uruguay, the issue of electronic commerce taxation still seems remote. 

The current priorities are others: the Uruguayan society should take advantage of this period to connect itself to Internet. The local cultural and infrastructure advantages should be used to generalize the connection of all uruguayans, without leaving anyone out: a part of the national destiny is at stake.

Taxation will eventually and consequently follow, as Faraday said.
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