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FTAA-JOINT GOVERNMENT-PRIVATE SECTOR COMMITTEE OF EXPERTS ON ELECTRONIC COMMERCE

The members of the Private Sector delegation of the República Argentina before the FTAA – Joint Government-Private Sector Committee of Experts on Electronic Commerce: CABASE - Cámara Argentina de Bases de Datos y Servicios en Línea; CAPIF - Cámara Argentina de Productores de Fonogramas, Videogramas y sus Reproducciones; CESSI - Cámara de Empresas de Software y Servicios Informáticos; y CICOMRA - Cámara de Informática y Comunicaciones de la República Argentina; have produced the present document for its consideration in the Fifth Committee Meeting, in order to contribute to the drafting of the report and recommendations from the Committee to the Ministers.

Considerations and recommendations Draft

· Acknowledges Electronic Commerce as an instrument that may contribute to multiply the comparative advantages of an hemisphere rich in natural and human resources and, at the same time, may help to diminish the comparative disadvantages created by long distances and important geographical accidents, which make “traditional” exchange of goods and services more difficult and expensive.

· Aspires that the initiatives on the Electronic Commerce that will be globally promoted or discussed with other regional blocks or countries of other regions shall reflect the consensus of the countries of the Americas and will be integrated within the policies adopted by the FTAA.

· Exhorts to consider the discussions on the regional promotion and development of Electronic Commerce as top priority, in order to use this resource as a catalyst of inter-hemispheric efforts and ensure a leading role for American countries in the discussion at the global level regarding the appropriate background for this new means of international commercial exchange.

1.
General recommendations

1.1 It recommends the creation of ALCA´s negotiation group on Electronic Commerce

Reality shows that the Electronic Commerce is essentially indifferent to frontiers: to ignore this reality may endanger the success of the FTAA to achieve an equal distribution of opportunities from Alaska to Tierra del Fuego. Electronic Commerce negotiation is an indispensable complement for the success of the negotiations in the other FTAA negotiating groups.

1.2 It recommends maintinaing a work pace on electronic commerce within the FTAA that keeps up with the rapid development of the phenonmenon and its insertion in the world economy.

Consumer-oriented electronic commerce has arisen during the last five years, and has showed a quantitative and qualitative development of geometric proportions. As global demand and supply increase, every economy indicates an interest to acquire a place in this market. The fast pace of this process calls for the quick study and adoption of positions, lest the opportunity offered by the actual situation be lost.

1.3 It recommends contributing to the free traffic of goods and services within the area, ensuring a non-regulated and competitive environment for hemispheric electronic commerce

Up to now, the electronic commerce has developed on the basis of the open and free Internet infrastructure. In this environment, intangible goods and services have been supplied and demanded efficiently and economically. If this business mode were to be intensified, it would be convenient to keep the environment without regulations and based on free competition, which contributed to its development in the first place.

2.
Recommendations on development and hemispheric integration policy

2.1 It recommends using electronic commerce as an instrument to ensure the development of less favored countries in the Americas and reinforce the socio-economic integration of the hemisphere

Free trade should not affect producers’ possibilities in less developed countries to supply their own market and participate in hemispheric commerce. The FTAA should promote programs to develop infrastructure and grant commercial advantages for economies with lower degree of comparative development in order to ensure the homogeneous distribution of the benefits of the Electronic Commerce among all the countries of the region.

2.2
It recommends favoring the participation of small and medium operators in the electronic ommerce, creating training programs and diffusion resources in order to increase its hemispheric and international competitiveness.

Internet favors the participation of numerous small and medium operators, whose success  encourages equal opportunities and free competition and discourageds the creation of monopolies. The FTAA should support this democratization of the Electronic Commerce by disseminating within the business community of the Americas useful information and knowledge to favor the widespread use of Electronic Commerce, and by supporting the training of individual operators, small and medium companies.

3.
Recommendations on inter-hemispheric practice of electronic commerce

3.1 It recommends supporting the freedom of electronic commerce within the hemisphere as a basic principle.

Electronic commerce is not yet obstructed by the types of barriers that inhibit the freedom of international commerce in “traditional” commerce. It shall favor FTAA’s position to ensure that this environment continues to remain free of barriers and becomes the first hemispheric commercial space that is completely free.

3.1.1 It recommends supporting as a basic principle the free circulation of data within the hemisphere.

Electronic Commerce is based on the abundant, and often automatic, exchange of data. It is impossible to grant freedom of electronic commerce without guaranteeing the free circulaiton of data. Information pertaining specifically to Electronic Commerce should circulate without obstacles between FTAA countries.

3.2 It recommends supporting the self-regulation of electronic commerce operators within a harmonized legal background that requires the loyal expression of their own standards and responsibility regarding their compliance.

The universal extension of Internet makes it difficult to establish domestic regulations and causes operators’ self-regulation to be more effective. In order to maintain this feature without harming users, operators will be at least required to establish clear and serious standards, bearing the responsibility in case of non-compliance.

4.
Recommendations on the Legal Framework

4.1.
It recommends the establishment an FTAA regulation on the applicable law and competent jurisdiction with respect to legal transactions concluded in cyberspace.

The difference between regulations regarding law applicable to legal transactions concluded in cyberspace and the jurisdiction to judge them is the cause of legal insecurity in Electronic Commerce and therefore prevents its healthy development. A regulation shared by all FTAA countries in this matter would contribute to the development of the regional Electronic Commerce in an adequate legal framework.

4.2
It recommends deepening the harmonization of the basic principles of the Commercial Law in the hemisphere by encouraging countries to implement UNCITRAL’s Model Laws on Electronic Commerce before the year 2005.

The legal security of users and traders in Electronic Commerce increases as they are able to follow general guidelines regarding electronic contracting, signature and proof. The harmonization of such standards at the international level multiplies this benefit in the globalized Internet environment. Countries in the Americas may reach the conclusion of the FTAA having completed the current high level of homogenization of its Commercial Law if UNCITRAL’s guidelines on Electronic Commerce, which represent a balanced and efficient model, are implemented before such date in their laws.

4.3 It recommends considering the participation of private operators who comply with legal standards in the certification of digital signatures as a motivation for free initiative in Electronic Commerce.

It is indispensable to have globally interrelated entities to certify signatures for the development of electronic commerce transactions. The competition of all the private operators who are willing to practice this activity in compliance with the regulations established by the law to such end will encourage the development of such structure and contribute significantly to the trust of suppliers and customers of Electronic Commerce.

4.4 It recommends securing the free traffic of the services and tools indispensable for the practice of electronic commerce based on fair competition, including the free distribution of encryption procedures and tools within the hemisphere.

Both equal opportunities and the freedom of commerce within the context of the Electronic Commerce will be only verified if all operators of the hemisphere can supply and demand services on equal footing. Such services form part of the infrastructure needed for the Electronic Commerce or add value throughout their operations.  Given that the free use of encryption procedures or methods appears to be a factor that encourages or discourages payment via Internet, any direct or indirect barrier to that free distribution within the hemisphere should be removed.

5.
Recommendations on intellectual property rights

5.1 It recommends moving towards the harmonization of administrative and procedural provisions for the effective enforcement of intellectual property principles, including a practical method intended for the simple and economic implementation of the provisions of the TRIPs Agreement. 

Although in adhering to the system of treaties on intellectual property rights the countries of the Americas have highly harmonized their laws, it is still complicated to exercise the rights recognized by the obligatory legislation due to the dissimilarity or lack of administrative and procedural provisions to be enforced.  A way to effectively protect the intellectual property rights of those materials commercially distributed online would be to foster the congenial implementation of the procedural border measures as set forth in the TRIPs Agreement, which constitutes a legal standard for the countries of the region.

5.2 It recommends using techniques inherent to the interactive digital environment and requiring the providers of value added services to include in their self-regulatory policies rules to prevent current or future damages against intellectual property rights in order to protect the owners of such rights against the bad use and piracy of the materials distributed online. 

Although Internet creates opportunities to take advantage from the usurpation of the intellectual property rights of others, it also provides technical means that help to protect one's intangible goods.  Electronic procedures should be implemented for owners of intellectual property rights to communicate with the authorities with the aim of requiring immediate protection against imminent damages and requesting providers of value added services to initiate a procedure to enact emergency measures in case there is proof of serious offense. 

5.3 It recommends developing a safe environment within the hemisphere for the electronic commerce of intellectual property rights with digital identifiers ('headers,' 'metatags,' etc.) to individualize each digital object, to determine its origin, property and conditions of use and to facilitate the automatic administration of intellectual property rights.

A hemispheric agreement on the standardization of hidden registers incorporated in each material protected against the usurpation of intellectual property rights and subject to the Electronic Commerce would sensibly increase the legal protection of those who lawfully sell and buy those goods. Each material, its owner, and the terms and conditions determined by their owners for their use and any other useful information on their property and allowed exploitation will be clearly identified. Such agreement would facilitate the enforcement of effective and economic administration procedures on intellectual property rights.

5.4
It recommends updating and harmonizing the laws on copyrights and related rights of the countries of the region through the enforcement of the principles proposed by the WIPO Copyright Treaty and WIPO Performances and Phonograms Treaty through all available means.  

While fostering all regional initiative towards the update and harmonization of intellectual property rights to increase their efficiency in the context of the information society, it would be convenient to immediately enforce the minimum principles incorporated in the WIPO Copyright Treaty and WIPO Performances and Phonograms Treaty.  

6.
Recommendations on financial and fiscal aspects

6.1
It recommends developing payment means appropriate for the electronic commerce to facilitate national and hemispheric operations.
The growth of the Electronic Commerce and the equitable distribution of benefits derived from its exploitation in all countries of the Americas depend in great measure on the existence of payment means adequate for all electronic operations accessible from all markets within the hemisphere.  The freedom of commerce should be secured by sustaining the supply of these payment means by domestic financial operators throughout the Americas.

6.2
It recommends a hemisphere-wide harmonized tax system that provides certainty to those who engage in commercial transactions, based on the principles of neutrality and equitable distribution among countries.  Such system should not generate double taxation or impose special taxes for the electronic commerce.

No taxes should be levvied specifically on electronic commerce transactions by virtue of the nature of the medium. The growth of the Electronic Commerce should not be realized at the expense of the traditional commerce, or vice versa: tax neutrality should assure that the choice of commercial method is not motivated or discouraged by taxes applied to the goods or services exchanged.  An international agreement should be promoted to ensure the current distribution of taxes among countries that are partners in the international commerce is not unreasonably altered by the migration of consumers to the virtual environment.  Tax policies should not facilitate the creation of double taxes.

6.3
It recommends adapting taxes and fiscal practices to the reality of the electronic commerce and privileging the fulfillment of fiscal obligations derived from the electronic commerce by the use of the same technology and payment means as those resulting from such taxes and practices according to the state involved.

Both the efficiency and the economy of the electronic commerce have a close relationship to the practices inherent to the Internet. National treasuries should make an effort to accommodate themselves to such context so that their tax collections benefit from the advantages of the Electronic Commerce and efficient methods can be implemented to secure the strict fulfillment of fiscal rules. Electronic Commerce techniques and payment methods should be used to comply with fiscal obligations to create a friendly and transparent environment for suppliers and customers of goods and services in this market.

