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We are submitting for consideration a paper on point A, Category II, of the agenda to be addressed at the next Committee meeting. 

Since proper review of many issues has not yet been completed within the (WTO) plurilateral framework,  we must be aware that it will be difficult to make progress on the discussion of the proposed items, as we shall see later on.

CATEGORY III –Legal and Commercial Framework for Electronic Commerce 

A – Applicability of WTO Agreements on Electronic Commerce.

POINT A1- Classification

The last meetings of the WTO Services Council Relating to the Work Programme on Electronic Commerce concluded that it was important to uphold the principle that all products supplied by electronic means must be covered by the GATS. 

Most of the products supplied by electronic means such as telecommunications, financial services, etc., are clearly identified in the services classification list and in the bids submitted to the WTO, so classification would not be a problem.  However, there is no classification that allow us to say that all intangible  products or even those products which are electronically supplied, are services by definition.

One of the distinguishing characteristics that set services apart from goods is the tangible nature of goods and therefore it would be impossible to supply a tangible product by electronic means. However, if members see a practical benefit in doing so, it would be practicable to agree that some intangibles may be treated as goods, even if they are supplied by electronic means and in such case the GATT rules would be applicable to them..

Any suggestion that consideration be given to electronic transmissions beyond the scope of the GATS would be prejudicial to the agreement’s integrity, as it would distort a wide range of existing commitments. 

It should also be taken into account that most of the cross-border trade taking place in many sectors is conducted by electronic means and furthermore the legal regimes applied to transactions are determined by the nature of products traded by means other than the medium of distribution. 

In the sphere of trade in services, it is possible to distinguish different types of transmissions involving electronic commerce.

Internet Access Services

The telecommunication services are an essential part of the electronic commerce infrastructure, and commitments undertaken in the framework of the GATS for the provision of telecommunication services are very instrumental in ensuring access to that infrastructure.  While originally regarded as a computer service, the Internet is typically considered today to be a telecommunications service resulting from the merger of telecommunications and technology.  As has already been indicated, in accordance with the understanding on the neutrality of commitements undertaken on matters pertaining to telecommunications with respect to the technology used, commitments regarding various telecommunications services would include the provision of such services through the Internet, except when otherwise specified in the list.

Supply of Electronic Services 

.

1.A major part of the business activity and international trade conducted through the Internet corresponds to the sale of services, due to the major advantages offered by it, particularly cross-border trade, as it reduces distances at a vast scale.  It is impossible to quantify the value of services thus sold, since most of the transactions performed by the Internet are not recorded. 

2. As has been indicated earlier, the GATS does not make any distinctions between the various technological means of supply available, including those using electronic means.

Electronic Commerce as a Method of Distribution Services 

1. There are goods and services that cannot be delivered in an electronic manner, they can be ordered and payed for on line but they are delivered to the customer in a tangible form.  The electronic stage of such transactions is a rapidly developing method of distribution services (wholesale or retail).  It should be taken into consideration that this method of marketing also includes even those services that can be distributed in an electronic manner. 

2. Commitments involving distribution services in the framework of the GATS include electronic distribution, that is, the right to offer and sell goods and services on the Internet.  

3. From a legal standpoint, the purchase of goods in such manner is no different from ordering and paying for those goods by telephone or mail. If goods ordered must be imported, their import shall be subject to applicable tariff consolidations and other obligations set forth by the GATT.  Tariffs applied in this context to imported goods are not included in the current regime governing  customs duties imposed on electronic transmissions, as agreed in the Second Ministerial Conference.

POINT A2 – Rules of Origin 

While the issue of the determination of origin in electronic commerce has been raised, very litle consideration has been given to it thus far. At WTO level, this issue is expected to be addressed during this year by the Council for Trade in Goods. 

There a possibility that it may be considered by the Committee on Harmonizing the Rules of Origin. However, the Committee’s agenda for this year does not include the discussion of the subject of Electronic Commerce. .

POINT A4.  Applicability of the GATT/GATS on Electronic Commerce 

ELECTRONIC COMMERCE AND WTO 

· WTO has started to consider how to deal with the issue of electronic commerce.. Given the nature of this new mode of marketing commodities (goods and services), there are many questions that still remain unanswered. One of those questions of particular importance in light of the ongoing boom of electronic commerce is, what are the circumstances under which  an electronic transmission can  be considered to be a good or a service.  For instance, a financial transaction conducted via the Internet is clearly the provision of a service; however, a computer software program could be equated to a good. 

· -Another concept that will need to be clarified is the notion of Import.  Thee are different opinions on the treatment that intangible goods carried by electronic means should be given.  For example, some positions argue that a computer software transmitted via the Internet is not an import,  since their argument is that this good has not entered physically into the territory, because it is an intangible good. 

GENERAL AGREEMENT ON TRADE IN SERVICES (GATS)

This is a plurilateral framework establishing broad subject matters with the objective of ensuring liberalization of trade in services.

 Since the implementation of WTO Work Programme on Electronic Commerce, consideration is being given to whether or not the rules of this Agreement are an adequate basis to sustain the development of trade in services starting on a strong growth in the use of electronic commerce. 

The supply of Internet access services and many products presented through it come under the scope of the GATS, but it is recognized that there is a need to clarify the extent to which certain activities are covered by the market access commitments undertaken by members. 

 The GATS does not make any distinctions between all the technological means available to provide a service and, therefore, it covers all mediums of provision available, including those used by electronic means.  The services provided using this comunication medium cover a wide range of services which include financial, telecommunications services and many professional services, among the most widely disseminated ones.  In the last meetings held by the WTO Council for Services, member countries agreed that the GATS be applied to all services regardless of the tecnological means used for providing it, and it was noted that the principle of technological neutrality should also be applied to the commitments undertaken, unless otherwise specified.

.

The Agreement also has sectoral Annexes.  One of them is the Telecommunications Annex which is of particular importance to electronic commerce and Internet access providers.  This Annex assures access to and use of all networks and public telecommunications services to all access providers from another member under reasonable and non-discriminatory terms and conditions and on a non-discriminatory basis to any service specified in its list. 

Apparently, based on a first approximation, the points related to electronic commerce are covered by the General Agreement on Trade in Services, without ignoring the fact that specific aspects of this evolving specialty will require new studies and also the fact that it has a deep relationship with other WTO agreements.

Argentina has adhered to this plurilateral legal framework.  The objective of these disciplines is the liberalization of trade.  In the case of services, since there are no tariff barriers, consolidations will manifest themselves by assuring the maintenance over time of the possibility to provide a given service.  In other words, maintaining unchanged conditions, introducing any type of limitation or restriction in the future.

 Another important point that must be noted is that the adoption of commitments on a specific sector does not mean that a government is waivering the possibility to apply the necessary measures aimed at upholding its legitimate goals, such as the defense of their users or consummers or the possibility to regulate service provision.  In fact, Article XIV of the GATS stipulates that countries can take any measures that they may deem necessary for the protection of , among other things, moral standards, privacy and for the prevention of practices that may lead to error or fraud.  It does not impede the imposition of new taxes, provided that they are applied on a non-discriminatory basis, that is, so long as they do not affect the national treatment.

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement)

The purpose of the provisions of this Agreement is to help promote technological innovation and transfer and dissemination of technology for the mutual benefit of the producers and users of technological knowledge.

Basic notions and principles of intellectual property have survived one century of rapid economic, social and technological changes.  The conventional objectives of the system, as reflected in today’s international standards, still seem to be valid for cyberspace.

This would indicate that the implementation of the TRIPS will play a major role in facilitating the development of electronic commerce and its necessary infrastructure.

Technological and economic evolution has furthered the need for adjustments to be made to the different types of intellectual property laws and the creation of other new laws.

 Similarly, the development of world electronic webs has caused sectors associated to copyright and related rights, manufacturer’s trademarks or trade names and other such distinctive signs, to raise new types of questions.

Questions raised include problems pertaining to the determination of what the applicable law on certain situations is, bearing in mind that the merits of all these issues relate to a more general legal point, namely, the fact that the Internet is a borderless territory and it is difficult to establish if territoriality based on laws and regulations is applicable to activities conducted on a worldwide web. 

Copyright and related rights.

 In addition to requiring compliance with the basic standards of the Berne Convention, the TRIPS Agreement clarifies and adds certain specific points. In so far as the digital technology is concerned, it confirms that software programs must be protected as literary works.  The most immediate risk facing the industries concerned with copyright are production and distribution through conventional means of pirate sound recordings, films, logical supports, CD ROMs, etc.  These products are increasingly vulnerable to piracy, for the ease of use and low costs of the digital copies and because the digital information can be copied time and again without any output loss. On this respect, the TRIPS Agreement tries to assure copyright holders the availability of effective means to enforce their intellectual property rights.  The agreement also provides for recognition of lease rights to computer software programs and phonograms and, in certain circumstances, to cinematographic works, since the uncontrolled lease of such works in a digital or analog form can give rise to widespread unauthorized copying.

Trademarks and other distinctive signs 

 The TRIPS Agreement stipulates that a manufacturer’s trademark or trade name can be any sign or combination of signs capable of distinguishing the goods and services of one undertaking from those of another undertaking.  As a rule, an undertaking registers a trademark to obtain protection for its trade name in each country where it operates. Registration applies to certain goods and services.  The owner of a trademark enjoys the exclusive right to prevent third parties from using in the course of commercial operations identical or similar signs for goods or services that may be identical or similar to those for which the trademarks have been registered, when that use may cause probable confusion.  The use of manufacturer’s trademarks or trade names on the Internet raises a number of problems, one of them being the jurisdiction of a trademark used by the Internet that can be registered only for its use; thus, what about the use of identical trademarks whose ownership belongs to a number of people, a number of countries?

The current trademark registration system based on territoriality can generate conflicts.  Under what circumstances and on what jurisdiction or jurisdictions does that use of the trademark constitute an infrigement of a registered manufacturer’s trademark or trade name? If account is taken of the fact that use constitutes an infringement in a country, what are the remedies available, in particular, where transmission originates from another country?  Under the national legislation, can the use of a trademark be a condition for its registration or for the maintenance of registration and does the use of a trademark on the Internet meet those requirements and in what countries? 

 An issue that has merited a great deal of attention has been the relationship between trademarks and proprietary names on the Internet.  One of the problems raised has been the need to establish under what circumstances and on what jurisdiction or jurisdictions can the use of a proprietary name that may be identical or similar to a trademark be an infringement of that trademark and what are the remedies available to a trademark holder, should consideration be given to the need for adjustments to the international protection of trademarks. 
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