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The National Conference of State Legislatures is a bipartisan organization dedicated to
serving the lawmakers and staffs of the 50 United States, its commonwealths and
territories. The Conference is a source for research, publications, consulting services,
meetings and seminars. It is the national conduit for lawmakers to communicate with
one another and share ideas. The Conference is an effective and respected voice for
the states in Washington, D.C., representing their interests before Congress, the
Administration and federal agencies.

The National Conference of State Legislatures (NCSL) supports the goal of liberalized trade and
the potential benefits to U.S. state economies of the Free Trade Area of the Americas, provided
that any agreement includes adequate federalism protections. NCSL is eager to build on the
intergovernmental partnership reflected in recent agreements, including the implementing
legislation for the Uruguay Round of the General Agreement on Tariffs and Trade, to ensure that
state authority is preserved and protected. In this connection, we appreciate the opportunity to
comment on the Free Trade Area of the Americas (FTAA) negotiations.

The following comments outline general principles that NCSL advocates for the FTAA
negotiations. These comments are based on the limited information currently available. Given
the mandates of the FTAA working groups, we have included comments related to dispute
settlement, electronic commerce and procurement issues, and request the opportunity to
comment further on these topics as discussions move forward. NCSL's interests in the FTAA are
comprehensive, however, so we look forward to continued communication and opportunities for
expanded dialogue on the range of issues affecting U.S. states during the negotiations.
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General Principles

The National Conference of State Legislatures believes that international agreements such as the
FTAA that liberalize the world trading and investment system can and must be harmonized with
traditional values of constitutional federalism. In particular, NCSL recognizes that reservations
can be made to trade and investment agreements that limit the unnecessary preemption of state
law and preserve the authority of state legislatures.

U.S. states are committed to nondisriminatory treatment of foreign firms that do business within
their borders, based on the broad standard of protection afforded by the Commerce Clause and
the Foreign Commerce Clause of the U.S. Constitution. What the states are not prepared to
accept, however, is a challenge to their sovereignty and to state authority based on an arbitrary
and unreasonable standard of discrimination against foreign commerce, similar to that employed
by the GATT panel in the so-called Beer Il decision. Therefore, reservations must be made to
the FTAA to "grandfather" existing state laws that might otherwise be subject to challenge.
Particular care must also be exercised to ensure that state tax laws and revenue systems are not
subject to unjustified challenge under the FTAA, and they generally should be “carved out” of
any agreement.

Dispute Settlement

Great care must be exercised to protect state laws from unjustified challenges that will
predictably result from the broad language of trade agreements such as the FTAA. In general,
federalism protections consistent with NCSL’s policy on Free Trade and Federalism (see
attached) must be included in the agreement. The Uruguay Round Agreement's implementing
legislation and accompanying Statement of Administrative Action also provides an excellent
model.

Most importantly, provisions must be made to deny any new private right of action in U.S. courts
or before international dispute resolution panels based on the FTAA. The ability to bring formal
complaints under the FTAA must be limited to signatories of the FTAA against other parties to
the agreement (i.e., national governments vs. national governments) and must not extend to
private parties or sub-national entities. In disputes involving state law or any dispute that could
prompt retaliation against states, the FTAA must include provisions that promote effective and®
meaningful consultation between the states and the dispute settlement participants. These
provisions should include a timetable for prompt notice to states of a potential state issue, as well
as the right of attorneys for the state to participate as part of the “team” defending a state law
before international tribunals. States must also be given the right to file amicus briefs before
dispute resolution panels, both independently and collectively through state organizations such as
NCSL.

Only the United States should be allowed to sue a U.S. state to enforce an FTAA dispute
resolution panel ruling. Neither the decisions of FTAA dispute resolution panels nor the
agreement itself must be binding on the states as a matter of U.S. law.
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Because U.S. states will not be party to the FTAA themselves, it must be unambi guous that in
the event of an unfavorable judgment, states must be protected from financial liability. If the
U.S. federal government agrees to allow foreign firms to collect money-damages for “harm”
caused by a state law, then the federal government must be obligated to pay those damages itself,
rather than shift the cost to states.

Electronic Commerce

State legislators are well aware of the impacts that the Internet and electronic commerce will
have on the economic vitality of the states. The marketplace for electronic commerce is not just
Main Street USA, but the vast global market.

NCSL shares the concern of many members of the U.S. Congress and Administration that ill-
conceived regulation or over-regulation of the Internet and electronic commerce services could
harm future global competitiveness. However, state legislators also recognize that there is an
obligation to act, when and if necessary, to protect the general welfare of their constituents.

U.S. state legislators provide the parameters for conducting business and other transactions over
the Internet in the United States. In the true sense of the phrase, "states are laboratories of
democracy." State legislators are writing the laws on di gital signatures, electronic notarization,
the legality of electronic documents, financial authentication and criminal activity on the
Internet. As with previous technologies, states are setting standards to protect transactions and
secure financial resources.

The ability of states to protect individual and contract rights to ensure efficient, fair and
transparent market transactions, and to prosecute fraud and other crimes, even in a borderless
medium like the Internet, must be preserved in trade and investment agreements such as the
FTAA in a manner consistent with NCSL's policy on the Internet and Electronic Commerce (see
attached).

Government P rocurement

In light of recent experience with the World Trade Organization's Government Procurement
Agreement, it is critical to stress that decisions affecting U.S. state procurement practices must™.
be made in consultation with state legislators. State laws and constitutions require action by the
legislature for a state to bind itself voluntarily to any new procurement regime that might be
negotiated as part of the FTAA. While the executive branch is an important partner in state
procurement decisions, state legislators are equally vital. It is clear that governors' commitments
alone cannot legally bind a state.

Conclusion

The states are committed to treating foreign firms that do business within their borders in 2
nondiscriminatory fashion, under a standard based on the Commerce Clause and the Foreign
Commerce Clause of the U.S. Constitution. Provided that the integrity of this standard is
maintained and state legislators are appropriately consulted in the course of drafting the
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agreement and its implementing legislation, NCSL can be expected to provide political support
for the FTAA.
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The National Conference of State Legislatures (NCSL) believes in the principles of free trade
and efforts to expand U.S. exports through international agreements. NCSL also believes that
these agreements to liberalize the world trading and investment system can and must be
harmonized with traditional American values of constitutional federalism. In particular, NCSL
recognizes that reservations can be made to trade and investment agreements that limit the
unnecessary preemption of state law and that preserve the authority of state legislatures.
Implementing legislation for trade and investment agreements also can be crafted that includes
protections for our constitutional system of federalism.

The states are committed and prepared to treat foreign firms that do business within their borders
in a nondiscriminatory fashion, under a standard based on the broad protection afforded by the
Commerce Clause and the Foreign Commerce Clause of the U.S. Constitution. What the states
are not prepared to accept, however, is a challenge to their sovereignty and to state authority
based on an arbitrary and unreasonable standard of discrimination against foreign commerce,
similar to that employed by the GATT panel in the so-called Beer II decision.

Therefore, reservations must be made to trade and investment agreements to “grandfather”
existing state laws that might otherwise be subject to challenge. Particular care must be
exercised to ensure that state tax laws and revenue systems are not subject to unjustified
challenge under international agreements, and they generally should be “carved out” of such
agreements. ‘ .
Provisions must also be made in federal implementing legislation that so far as possible commit
the federal government to protect state lawmaking authority when it is exercised in conformity
with accepted U.S. constitutional principles of nondiscrimination against foreign commerce.
Provisions must be made to deny any new private right of action in U.S. courts or before
international dispute resolution panels based on international trade or investment agreements,
especially if it could result in foreign firms gaining an advantage in terms of their tax and
regulatory treatment over U.S. firms. Neither the decisions of international dispute resolution
panels nor international trade and investment agreements themselves must be binding on the
states as a matter of U.S. law. Implementing legislation for any agreement must include
provisions that promote effective and meaningful consultation between the states and the federal
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(Free Trade and Federalism, cont.)

government related to any dispute involving state law or any dispute that could prompt
retaliation against states. These provisions should include a timetable for prompt notice to states
of a potential state issue, as well as the right of attorneys for the state to participate as part of the
“team” defending a state law before international tribunals. States must also be given the right to
file amicus briefs before international dispute resolution panels, both independently and
collectively through state organizations such as NCSL. It is imperative that when state laws are
under challenge in international proceedings that the federal government defend state laws as
vigorously as it defends federal law.

Because the federal government retains the power to sue a state to enforce international
agreements, federal legislation implementing any new trade or investment accord must include
appropriate protections for the states related to rules of procedure, evidence and remedies in such
litigation. The federal government must bear the burden of proof in court showing that state law
is inconsistent with an international agreement, regardless of the finding of an international
dispute resolution panel. The President must be required, at least 30 days before the Justice
Department files suit against a state, to file a report with Congress justifying its proposed action.
In the event of an unfavorable judgment, states must be protected from financial liability. If the
federal government agrees, in an international trade or investment agreement, to allow foreign
firms to collect money damages for “harm” caused by a state law, then the federal government
must fulfill its promise to pay those damages itself, rather than shift the cost to states.
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The Internet is fundamentally changing the way we communicate, learn, conduct business,
transact financial services and are entertained. Every day the nature of the Internet changes, as
people add more material, build faster computers, devise cheaper means of electronic storage,
create improved software, and develop more capable communications. Such explosive growth is
projecting our nation, indeed our world, into a new, almost borderless frontier.

As the Internet empowers citizens and democratizes societies, it also is changing traditional
business and economic rules. The Internet provides consumers with access to products and
services never before possible. It is estimated that by the dawn of the new millennium commerce
on the Internet, electronic commerce, could total tens of billions of dollars.

Geographic borders cannot contain the Internet. Its ability to transcend state and national borders
makes some existing laws and regulations of states and nations obsolete. At the same time, the
Internet defies detailed one-size-fits-all approach to public policy and regulation. America's
federal and state lawmakers, as well as policy makers from other countries should be guided by
principles that foster the Internet's progress and ensure the realization of its potential.

The National Conference of State Legislatures supports the following principles in formulating
laws and regulations that impact the Internet and electronic commerce:

Privacy and Security - Every American should be empowered to protect, assure and secure
their privacy and digital property from intrusion or piracy. Advanced technologies, including
encryption, that empower people to protect themselves, should be available in the marketplace
without onerous government controls, restrictions, technical mandates or threats.

Free Speech - The Internet allows persons to communicate and share ideas with others with an
ease never before possible. Federal government policy should rigorously protect freedom of
speech and expression on the Internet, but not restrict states or local governments from such
oversight. New electronic and/or digital technologies adequately enable individuals, families and
schools to protect themselves and students from communications and materials they deem
offensive or inappropriate.
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(The Internet and Electronic Commerce, cont.)

Self-governance - The Internet has flourished in large part due to the unregulated environment
in which it has thus far developed. Voluntary codes of conduct, industry-driven standards and
individual empowerment, together with a market environment, generally hold greater future
promise than does intrusive governmental regulation.

Dynamic Competition - New electronic and/or digital technologies are converting industries
once characterized by economies of scale and natural monopolies into prototypical competitive
markets. Federal government policies, laws and regulations should support the Internet and
Internet access by aggressively promoting free entry into markets and replacing government
mandates with market competition

Growth - The Internet's continued expansion depends on continuing growth in its capacity.
Public policies must be designed to foster ongoing expansion of useful and affordable
bandwidth, encourage development of innovative technologies and promote broad universal
access.

Electronic Commerce and Taxation - Electronic commerce promises to become an
increasingly vital component of our states' and national economies. Government policies should
create a workable infrastructure in which electronic commerce can flourish. Policy makers must
resist any temptation to apply tax policy to the Internet in a discriminatory manner that hinders
growth. The federal government should work with state legislatures in ensuring equal tax
treatment of all forms of commerce and should encourage and not impede state efforts to achieve
simplification and uniformity of state and local sales tax systems.

Our nation's state legislatures are well aware of the impact that access to the Internet and
electronic commerce will have on the economic vitality of our states and communities. State
legislatures also recognize that the marketplace for electronic commerce is not just Main Street
USA, but the vast global market. State legislatures share the concern of many of our colleagues
in Congress that ill-conceived or over regulation of the evolving Internet and electronic
commerce services could cause much harm to our nation's own ability to compete globally.
However, state legislatures also recognize that they have an obligation to act, when and if
necessary, to protect the general welfare of their constituents.

The National Conference of State Legislatures will oppose unnecessary or unwarranted federal
legislation or regulation that would impede efforts by states to promote access to the Internet,
limit competition or increased consumer choice or ensure the security of personal information of
consumers conducting electronic commerce transactions.




