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PREFACE

Following a request from the FTAA Working Group on Competition Policy in 1997, the OAS began working on the present document which was intended as a status report on the issue of government actions to promote and defend competition within the Americas.  At the behest of this same FTAA Group, the report has now been updated becoming the year 2002’s “Report on the Development and Application of Competition Laws and Policies in the Western Hemisphere”.  It covers the principal competition laws and policy elements drawn from the practices of the FTAA countries during 2000 and 2001.

The information in this document has been supplied by the competition bodies of the different countries discussed here.  It is taken from public sources and presented according to the methodology adopted by the Working Group, which divides the issue into the following main headings:

I. Recent Developments and Changes in Legislation or Policy.

II. Application of Competition Laws and Policies.

A. Anticompetitive Business Practices.

B. Major Cases.

C. Mergers and Concentration of Enterprises.

III. Regulatory and Trade Policy Issues.

IV. International Affairs

We hope that the updating of this document will contribute to the ongoing improvement of competition policies in the Western Hemisphere.

Chapter 1. 
ARGENTINA

I. Recent Developments and Changes in Law or Policy
In 1999, Law No. 25.156 entered into force, replacing former Law No. 22.262. The new law regulates, using an approach similar to that used in the law it superseded,
 the agreements and practices restricting competition and market access, as well as the abuse of a position of dominance and created a new enforcement body known as the National Tribunal for the Defense of Competition (TNDC), with more extensive powers than its predecessor, the National Commission for the Defense of Competition (CNDC).

Furthermore, by way of a significant breakthrough, it introduced, in line with international jurisprudence, prior control of mergers and acquisitions (economic concentrations), a hitherto non-existent concept in Argentinean antimonopoly law. It also incorporated by way of innovation, the punishment of “attempts” to restrict or distort competition.

The process of drafting the new law was developed in accordance with procedures commensurate with democratic and republican governance, after intense debate both within Congress and in the civil society. 

A. Powers, independence, and autonomy of the competent authority

Until Law No. 22.262 was passed in 1980, there was no independent administrative body serving as a competition authority. Direct responsibility for enforcement of the antimonopoly Law lay with the Courts, because, as stated above, prior legislation to the Law was strictly penal in nature. However, a Directorate for Anti-monopoly Investigations, which reported to the agency responsible for trade, was responsible for conducting investigations.

Law No. 22.262 created the CNDC as an administrative body with independence of powers to conduct investigative procedures, which is a stage during which an agreement may be reached or steps may be taken to impose interlocutory injunctions, orders to cease or desist, or fines, or to request the Courts to dissolve the offending company, whereas penal sanctions were reserved for those cases in which the abovementioned mechanisms would have been unable to lead to a settlement. Penal sanctions were enforced by the Judiciary. 

The abovementioned law stipulated that the CNDC should be composed of a president and four members
 appointed by the Ministry of the Economy, with powers to (i) investigate self-initiated cases or cases opened because of complaints filed by individuals, (ii) decide autonomously on the corrective measures in the proceedings (precautionary measures, interlocutory injunctions, accept commitments), and (iii) rule in a non-binding manner on the substance of the issue, advising as to the suitability of (a) disregarding the complaint, (b) accepting the explanations of the defendant, (c) ordering the cessation of certain conduct, or (d) imposing fines.

Final settlement of the matter was the purview of the trade authority of the Ministry of the Economy (the name of which was changed each time there was a change in the structure of the Ministry) to which the CNDC submitted its ruling. The ruling could then be appealed in the federal court in the jurisdiction in which the conduct took place or in the National Court of Appeal in the Economic Penal Tribunal, in the case of the corresponding jurisdiction of the Federal Capital.

The new regulation on competition defense (Law No. 25.156) breaks new ground in this regard by creating the TNDC as a stand-alone body under the Ministry of the Economy, with powers to impose, on its own, sanctions which may be appealed before the Courts, granting it a greater degree of independence than that enjoyed by the CNDC, which was unable to impose the abovementioned type of sanctions on its own but could make a recommendation to the trade authority, whose activity was to a large extent restricted to investigating cases.

This new body is being formed, as a result of which the abovementioned CNDC will continue, provisionally, to investigate cases under the new law and submit its rulings to the trade authority on the substance of the issue, for a final ruling. Furthermore, and because of the introduction of prior control of mergers and acquisitions it is also within the purview of the CNDC to conduct investigation proceedings into operations which have been notified and submit to the trade authority a ruling advising as to the authorization, authorization under certain conditions or denial of authorization of economic concentration operations which have been notified.

In accordance with the latest changes in the structure of the Ministry of the Economy, the abovementioned trade authority under which the CNDC falls, and to which the CNDC submits its recommendations, is the Secretariat for Competition, Deregulation and Consumer Defense, a body which also has the responsibilities of the former Secretariat for Industry, Trade, and Mining for domestic trade.

With respect to the future competition authority, the new law stipulates that the TNDC must be composed of seven members, of which no less than two must be lawyers, and two professionals from the field of social sciences appointed by the Executive after public inquiry into their background and defense of their appointment before a Jury made up of the Prosecutor General of the National Treasury, the Secretary of Industry, Trade and Mining, the Presidents of the Trade Committees of both Houses of the Legislature, the President of the National Court of Appeals in the Commercial Tribunal and the Presidents of the Law Academy and the National University of Social Sciences and will serve for six years in their positions. The members of the TNCD may be reelected and removed by the abovementioned Jury. 

The functions of the TNDC consist in enforcing and monitoring compliance with Law Nº 25.156 (i) preparing the self-initiated proceedings and proceedings instituted as a result of complaints filed by individuals, with the option in the latter case of disregarding the complaint and, in all cases, accept the explanations of the party complained against, order the cessation of certain conduct and impose sanctions and corrective measures deemed appropriate and (ii) authorizing, authorizing under certain conditions, or denying authorization of economic concentration operations (mergers and acquisitions) notified in accordance with the prevailing laws.

The powers granted to the TNDC and those which enable it to perform the abovementioned duties include the following powers: (i) to conduct market studies and research for which it may request the documentation and cooperation it deems necessary from national, provincial or municipal authorities and consumer and user protection associations and individuals; (ii) to hold hearings with the alleged perpetrators, complainants, injured, witnesses and experts, receive statements from them and order confrontation hearings, for which it may request the assistance of the law enforcement agencies; (iii) to carry out the necessary expert reviews of books, documents and other elements of the investigation, checking stocks, verifying the origins and costs of raw materials or other goods; (iv) to impose the provided for in the law; (v) to promote studies and research on competition; (vi) to issue opinions on competition and free competition vis à vis laws, regulations, circulars and administrative acts, without such opinions having a binding effect (competition advocacy); (vii) to issue recommendations of a general or sectoral nature on the terms and conditions of competition in the markets (competition advocacy); (viii) to engage with the competent agencies in the negotiation of international treaties, agreements or conventions on competition policy regulation; (ix) to promote and institute legal action before the Courts; (x) to suspend the procedural timelines of Law Nº 25.156; (xi) to enter premises under for the purpose of inspection, with the consent of the occupants or by means of court order granted by a competent judge; and (xii) to facilitate solutions agreed on between the parties.

Furthermore, it is to be noted that the constitution of the future TNDC does not imply a cessation in the link between the Secretariat for Competition, Deregulation and Consumer Defense insofar as competition policy, which is implemented through Law 25.156, is concerned because, once the TNDC is formed, it is envisaged that the abovementioned Secretariat will be an interested party in the defense of the public interest in proceedings before the TNDC.

Accordingly, the Secretariat: (i) may file the complaints required to initiate the proceedings; (ii) will hear the complaints filed by any natural person or legal entity, whether public or private – in the cases in which proceeding would have been self-initiated by the TNDC, the facts and the grounds for the action will be heard; and (iii) may file and appeal the resolutions of the TNDC before the Courts.
B. Funding, recruitment of staff and external technical assistance

While funding for the CNDC is provided through allocations under the relevant items of the National Budget, the new law provides for the future TNDC to establish fees which the interested parties should pay for the proceedings they institute, the proceeds of which will be used to defray the operating expenses.

With respect to the recruitment of staff, the only information worth mentioning is with regard to the CNDC, since the TNDC still has not been constituted. In this regard, it could be said that the human resources of the CNDC are organized in the following manner: two private assistants to the Members, a Secretariat run by a lawyer supervising about 5 persons performing procedural and administrative tasks, a head lawyer with a staff of approximately 11 lawyers, a chief economist, with a staff of approximately 10, including accountants and economists and a few interns form the faculty of economic sciences. It should be pointed out that among the staff there are many professionals who have graduated from masters programs in various economics and public policy-related fields. From the abovementioned structure, it is clear that the defense of competition requires interdisciplinary work among legal professionals and economic sciences.

Lastly, with respect to external technical assistance, the CNDC has received financial assistance from the United Nations Development Programme (UNDP) and the IDB, as well as support for the training of its professional staff from the antimonopoly divisions of the US Department of Justice and the Federal Trade Commission and the Competition Authority of the European Union.

II. Enforcement of the Competition Law
In 1999, the CNDC issued rulings in 16 cases stemming from complaints of anticompetitive behavior. A large percentage of the cases (44%) dealt with practices intended to block market access. In 53% of the cases resolved in 1999, the CNDC accepted the explanations offered by the parties complained against. It dismissed 24% of the cases and imposed penalties in 18% of the cases.  A commitment proposed by the parties was accepted in only one of the 17 cases. With regard to the markets involved, the largest number of cases dealt with the media and publicity and health services sectors, which together accounted for 35% of the cases.

In 2000, the CNDC issued rulings in 15 cases stemming from complaints of anticompetitive behavior. A large percentage of the cases (40%) dealt with practices intended to block market access. In 47% of the cases resolved in 1999, th CNDC accepted the explanations offered by the parties complained against. It dismissed 35% of the cases and imposed penalties in 12% of the cases.  A commitment proposed by the parties was accepted in only one of the 15 cases. Three of the cases dealt with the gas, petroleum, and fuels sector; two dealt with the machinery and equipment sector; and two dealt with the health services sector.

Prior Administrative Control of Mergers and Acquisitions

This chapter covers the period of time from September 1999, when Law No. 25.156 for the Defense of Competition, which introduced the requirement to notify mergers and acquisitions, went into force, until April 2001, when Decree No. 396 was signed.

Decree No. 396 amended some of the notification requirements initially imposed by Law No. 25.156, marking a cutoff point with regard to the previous situation.  For that reason, a decision was made to review concentrations that were notified during 1999, 2000, and the first months of 2001, prior to the entry into force of Decree No. 396.

Prior to its amendment, Law No. 25.156, for the Defense of Competition, required that advance notice, for review, be given of concentration operations in which the sum of the total turnover of all the firms affected in Argentina exceeded Arg$200 million or when the total global turnover of the firm affected exceeded Arg$2.5 billion.

Article 7 of Law No. 25.156 states that “economic concentrations whose purpose or effect is or could be to reduce, restrict, or distort competition in a way that could harm the general economic interest are prohibited.” With this in mind, the enforcement authority, when reviewing operations that it has been notified of, must make a well-founded decision to: (1) authorize the operation; (2) authorize it with certain conditions; or (3) deny authorization for it.
From the entry into force of Law No. 25.156 in September 1999, to the signing of Decree No. 396 in April 2001, the CNDC reviewed 232 mergers and acquisitions. 

Of these 232 mergers and acquisitions, 22% (52 operations) were conglomerate in nature. That  is, they were operations in which there was no horizontal or vertical relationship between the parties. Horizontal operations—operations in which the firms involved buy and sell like goods or services—accounted for 66% (153 operations) of the cases. Lastly, operations between firms that specialize in different stages of the production or provision of the same good or service (vertical integrations) made up 6% of all the operations that were reviewed. The remaining 5% were operations that were classified as both horizontal and vertical.

Of the economic concentrations that the CDNC reviewed, 225 (97%) were authorized, 6 were authorized with certain conditions, and only one was denied authorization. The sectors that accounted for most of the cases were means of communications and publicity (19%); food and beverages (13%); petroleum, gas, and fuels (11%); and financial services (11%). Together, these sectors accounted for 55% of all of the operations reviewed between September 1999 and April 2001. 

III. Regulatory and Trade Policy Issues 

The new Competition Defense Law (No. 25.156) explicitly addresses two regulatory issues. Article 16 requires that, as part of the prior control process for mergers and acquisitions of firms in regulated sectors, the corresponding regulatory agencies provide a well-founded opinion on the operation under review, that is not binding on the TNDC’s final decision. Article 59 divests all other public agencies or bodies of any authority granted to them under previous legislation in the area of competition policy. As a result of Article 16, the regulatory agencies have contributed greatly to the CNDC’s work by providing it with more technical resources for reviewing economic concentrations. As a result of Article 56, Argentina joins the small group of countries that boast competition enforcement agencies with authority over all sectors of the economy.

Article 44 of the Implementing Regulations of the Law on Patents and Utility Models (Law No. 24.481, amended by Law No. 24.572, both of which were consolidated and regulated by Decree No. 260 in 1990) requires that the competent authority initiate legal action on an ex officio basis or at the request of a party to verify allegations of the anticompetitive practices identified in the Article. If the holder of a patent is found to have carried out anticompetitive practices, the enforcing authority—the National Intellectual Property Institute—can authorize a third party to use the patent without permission. To date, no legal action has been brought as a result of this provision.

IV. International Affairs 

A. Defense of Competition in the Mercosur Market

The CNDC coordinates the Argentine Section of Mercosur Technical Committee No. 5, for the Defense of Competition, which reports to the common market’s Trade Commission and is made up of technical bodies from each State Party. The purpose of the Committee is to draft the regulatory instruments that will be needed to implement the Mercosur Protocol of the Defense of Competition. 

The Technical Committee for the Defense of Competition is responsible for drafting the implementing regulations for the Mercosur Protocol of the Defense of Competition (also known as the Fortaleza Protocol). In September 2000, the CNDC submitted, on behalf of Argentina, a comprehensive proposal of regulations for the Protocol, which was added to the proposals duly submitted by the other States Party. These proposals allowed the Technical Committee to make significant progress at its meetings during the first half of 2001 in drafting final implementing regulations for the Protocol of the Defense of Competition, a task that it will continue to pursue throughout 2002.

B. FTAA Competition Policy

The CNDC is a member of the Argentine Delegation of the FTAA Negotiating Group on Competition Policy (NGCP), which is drafting the Chapter on Competition Policy for the free trade agreement, which will integrate the countries of the Americas. The delegations of the States Party to Mercosur will coordinate efforts during these negotiations, setting forth positions that have been previously agreed between them. 

At the end of 2000, the NGCP submitted a draft FTAA Chapter on Competition Policy with bracketed text to the Trade Negotiations Committee. The draft incorporated most of Mercosur’s proposals, many of which were made by the Argentine delegation. During 2001, the NGCP focused its efforts on producing a final version of the draft Chapter, agreed by all FTAA countries. 

“Technical sessions,” as they are called, are held concurrently with the actual negotiations to enable participating delegations to share information and experiences. During these sessions, the CNDC has given presentations to educate the other delegations about Argentina’s competition policy.

C. Competition Policy in the Trade Integration Agreement Between Mercosur and the European Union

In 2001, both regional blocs began to exchange written proposals on the chapter on competition policy that will be included in the future biregional trade integration agreement between Mercosur and the European Union. As a member of the Mercosur delegation, the CNDC is participating in the technical meetings to draft the chapter and, within this framework, is providing the technical support that the negotiators need. 

Annex

I. Rulings in Major Anticompetition Cases 
	YEAR 1999

	Complaining Party
	Party Complained Against
	Market
	Behavior
	Outcome

	Asociación Argentina de Agencias de Viajes y Turismo [Argentine Association of Travel and Tourist Agencies] (AAAVYT)
	Junta de Representantes de Compañías Aéreas [Board of Airline Representatives] (JURCA) and passenger airline companies
	Sale of airline tickets by Argentine travel and tourist agencies
	(1) Price fixing and (2) the imposition of discriminatory conditions
	On the charge of price fixing, the CNDC advised the Secretary to accept the explanation of the party complained against. With regard to the second allegation, the CNDC accepted the commitment offered by the parties.



	Néstor Donato Ferrari

	Plan Ovalo de Ahorro Previo [Ovalo Savings Plan for Specific Purposes]


	Automobile insurance under the savings plans for specific purposes


	Imposition of restrictions on the purchase of insurance


	The CNDC advised the Secretary to accept the explanation of the party complained against.

	The CNDC on behalf of the State
	Yacimientos Petrolíferos Fiscales, S.A. (YPF, S.A.)
	Bulk domestic sale of liquefied petroleum gas
	Abuse of dominant position
	The CNDC advised the Secretary to order the cessation of the behavior and impose a fine.

	Argentine branch of Proctor & Gamble Interaméricas, Inc.
	Unilever de Argentina, S.A
	Domestic market for low-sudsing laundry detergents
	Blocking market access
	The CNDC advised the Secretary to accept the explanation of the party complained against.

	YEAR 2000

	Complaining Party
	Party Complained Against
	Market
	Behavior
	Outcome

	Coordinadora de Salud, S.R.L. (CODESA, S.R.L.)
	Asociación de Clínicas y Sanatorios de Tucumán (ACyST) [Association of Clinics and Sanatoriums of Tucuman]
	Provision of in-patient medical care in clinics, sanatoriums, and hospitals in Tucuman Province
	Horizontal exclusionary practice by health care providers and the ACyST against CODESA
	The CNDC advised the Secretary to order the cessation of the behavior and impose fines on ACyST and the 17 sanatoriums.

	Complaining Party
	Party Complained Against
	Market
	Behavior
	Outcome

	Sensormatic Argentina, S.A.
	Checkpoint System, S.A.
	Electronic goods surveillance systems for supermarkets and hypermarkets
	Actions designed to exclude competitors from accessing the market
	The CNDC advised the Secretary to accept the explanation of the party complained against.

	AUTOGAS, S.A.I.C.
	YPF, S.A.
	(a) Relevant product market: sale of liquefied petroleum gas in tanks and cylinders and (b) relevant geographic market: defined as local, analyzing the alleged behavior in all provinces in which the party complained against has distribution plants
	“Two-pronged assault” policy [Abuse of a dominant position and predatory pricing]
	The CNDC advised the Secretary to accept the explanation of the party complained against.

	DECOTEVE, S.A.


	PRAMER, S.C.A.
	Distribution of television signals for television companies in the city of Salta
	Refusal to sell
	The CNDC advised the Secretary to accept the commitment offered by the parties.

	Arturo Lafalla
	Juan Minetti, S.A.
	Cement market in Mendoza Province
	Imposition of discriminatory conditions
	The CNDC advised the Secretary to accept the explanation of the party complained against.


II. Rulings in Major Economic Concentration Cases

	Firms involved
	Relevant markets
	Outcome

	Correo Argentino, S.A.; and Sociedad Anónima Organización Coordinadora Argentina (OCA)
	Disaggregation of postal and related services into ten relevant markets
	Authorization denied

	Liberty Media Corporation; Unitedglobalcom, inc.; MGM Network Latin America, l.l.c.; Pramer, S.C.A.; Cablevision, S.A.; Telefonica, S.A.; Telefonica de Argentina, S.A.; International Equity Investments, Inc.; and CEI Citicorp Holdings, S.A.
	Domestic cable television market
	Conditional authorization granted

	Phillip Morris Companies, Inc; and Nabisco Holdings Corp.
	Domestic market for chocolate-coated candy
	Authorization granted

	Maersk Argentina Holdings; Terminal 4, S.A.; and Terminal Emcym, S.A.
	(1) port services for container cargo in the hinterland of the Buenos Aires Port, and (2) international maritime transport services from/to the Port of Buenos Aires
	Authorization granted

	Bestfood; and Arisco Productos Alimenticios, S.A.
	Domestic olive oil and ketchup markets
	Authorization granted

	Fresenius Medical Care AG; and RTC Holdings International, Inc.
	Hemodialysis service in Greater Buenos Aires, Bahia Blanca, Parana, Nogoya, the city of Neuquen, the city of Cordoba, and San Miguel de Tucuman.
	Conditional authorization granted

	Juan Minetti,  S.A.; and Hormix, S.A.
	Prepared concrete from the city of Cordoba
	Conditional authorization granted

	Carrefour, Grupo Promodes; and Supermercados Norte, S.A.
	Domestic supply and retail distribution through supermarkets and hypermarkets
	Conditional authorization granted

	Grupo Bapro, S.A. y Holbah Merchant Company Limited de AFJP Previnter S.A.  Previsión Internacional; Internacional Compañía de Seguros de Vida, S.A. y Previnter Compañía de Seguros de Retiro, S.A.. Grupo Bapro, S.A.; Orígenes AFJP, S.A.; Provincia Previsional, S.A.; De Seguros de Vida y Orígenes Seguros de Retiro, S.A.
	(1) Domestic market of Insurers of Retirement and Pension Funds (AFJP) and (2) the life insurance and retirement annuities market
	Conditional authorization granted

	Totalfinaelf S.A.; Transcanada Pipelines Limited; and Transportadora Gas Del Norte, S.A. (TGN)
	Gas production and transport
	Authorization granted

	AC Inversora, S.A.; Atlantida Comunicaciones, S.A; and Telefonica Media, S.A. (conc. No. 55 and no. 56)
	Publicly broadcast television, sale of commercial airtime, and production of Internet content
	Conditional authorization granted 


III. Law no. 25.156 for the Defense of Competition 

Defense of competition Law 25.156

Unlawful practices and agreements. Dominant position. Economic concentrations and mergers. Enforcement authority. Budget of the National Tribunal for the Defense of Competition. Procedure. Penalties. Appeals. Statute of limitations. Temporary and supplementary provisions.

Approved: August 25, 1999

Published: September 16, 1999

The Argentine Senate and Chamber of Deputies, gathered in Congress, etc. hereby ratify the following law: 

LAW FOR THE DEFENSE OF COMPETITION
*
ARTICLE I.  UNLAWFUL PRACTICES AND AGREEMENTS

SECTION 1. Acts and behaviors related to the production or trade of goods and services limiting, restricting or distorting competition or constituting abuse of a dominant position in a market, in a manner such, which may result in a damage to the general economic interest are prohibited and will be penalized pursuant to the rules of this law.

This section includes, provided the provisions of the above paragraph are operative, significant competitive advantages obtained through violation, declared by administrative act or final order, of other regulations.

SECTION 2. The following behaviors, among others, to the extent provided by section 1, constitute anticompetitive practices:

a) Fixing, agreeing or handling either directly or indirectly the selling price or purchase of goods or services at which they are offered or purchased in the market, as well as exchanging information with the same purpose or to the same effect:

b) Establishing the obligation of producing, processing, distributing, purchasing or marketing only a restricted or limited amount of goods or rendering a restricted or limited number, volume or frequency of services;

c) Sharing horizontally areas, markets, customers and supply sources;

d) Concerting or co-ordinating positions in tenders or bid contests;

e) Concerting the limitation or control of technological development or investments made for the production or marketing of goods and services;

f) Preventing, hampering or obstructing the entry or permanence of persons in a market or excluding them from such market;

g) Fixing, imposing or practicing, directly or indirectly, in agreement with competitors or individually, any form of price and purchase conditions or of sale of goods, furnishing of services or production;

h) Regulating goods or services markets by means of agreements in order to restrict or control technological research and development, the production of goods or the furnishing of services or hindering investments made in the production of goods or services or in their distribution;

i) Subordinating the sale of goods to the purchase of other goods or to the use of a service, or subordinating the furnishing of services to the use of other service or to the purchase of goods;

j) Subordinating the purchase or sale to the condition of not using, purchasing, selling or supplying goods or services, produced, processed, distributed or marketed by a third party;

k) Imposing discriminatory conditions for the purchasing or transfer of goods or services without reasons based on commercial usual practices;

l) Refusing, without justified cause, to satisfy effective orders for the purchase or sale of goods or services, under the conditions prevailing in the relevant market;

ll) Discontinuing the provision of a dominant monopolistic service in the market from a public service or public interest provider;

m) Transferring goods or furnishing services at prices lower than their cost price, without reasons based on commercial usual practices in order to remove competitors from the market or damage the image, property or trademark value of its goods or services providers.

SECTION 3.- All natural or artificial, public or private, profit or non profit persons, performing economic activities in whole or part of the national territory and those performing economic activities outside the country, to the extent their acts, activities or agreements affect the national market, are subject to the provisions of this law.

To the effects of this law, in order to determine the actual nature of acts, behaviors and agreements, the economic circumstances and relations effectively established or followed shall be taken into account.

ARTICLE II.  DOMINANT POSITION

SECTION 4. For the purposes of this law it is understood that one or more persons enjoy a dominant position when for a certain type of product or service that person is the only supplier or buyer in the national market or in one or several parts of the world, or when without being the only one, he or she is not exposed to substantial competition or when, because of the vertical or horizontal degree of integration he or she is able to determine the economic possibility of a competitor or participant in the market, to the latter’s detriment.

SECTION 5.- In order to establish a dominant position in a market the following circumstances shall be considered:

a) The extent to which the relevant goods or services may be replaced by other national or foreign goods or services, and the conditions and time required for such replacement;

b) The extent to which regulatory restrictions limit the access of products or suppliers or buyers to the relevant market;

c) The extent to which the presumed liable subject is able to affect unilaterally price formation or restrict the supply or demand in the market and the extent to which its competitors are able to offset said power.
ARTICLE III. ECONOMIC CONCENTRATION AND MERGERS

SECTION 6. For the purposes of this law it is understood that economic concentration is the take-over of one or several firms by the following acts:
a) Merger of firms;

b) Transfer of goodwill;

c) The acquisition of the property or any right over the shares or holding of capital stock or certificates of indebtedness granting any type of right to exchange them for shares or holdings of capital stock or influence in some way the decisions of the person issuing them when such acquisition grants to the purchaser the control or substantial influence over it;

d) Any other agreement or act transferring factually or legally to a person or economic group the assets of a firm or granting it decision-making powers as to the ordinary and extraordinary management of a firm.

SECTION 7.- Economic concentrations which object or effect is to reduce, restrict or distort competition, in a manner which may be prejudicial to the general economic interest are hereby prohibited.

(Article substituted by Article 1 of Decree No. 396/2001, Official Gazette, April 5, 2001. In force since April 9, 2001)

SECTION 8.- The acts listed in section 6 of this law, when the aggregate of the total turnover in the country of involved firms exceeds the amount of two hundred million pesos ($200 000 000) or when the total world-wide turnover of all involved firms exceeds two thousand five hundred million pesos ($2,500,000,000) shall be notified to the Tribunal for the Defense of Competition for their examination, either prior to or during the week after the execution of the agreement, the publication of the acquisition or exchange offer or the acquisition of a controlling share, upon the occurrence of the first of the above mentioned events, under penalty, in the event of non-compliance, of the provisions of section 46 paragraph d). The acts shall be effective upon the parties or in respect of third parties after the provisions of section 13 and 14 hereof have been fulfilled, as appropriate. (Paragraph substituted by Article 2 of Decree No. 396/2001, Official Gazette, April 5, 2001. In force since April 9, 2001)

For the purposes of this law it is understood that total turnover shall be the amount resulting from the sale of products and provision of services of the involved companies during the last fiscal year corresponding to their usual activities, prior deduction of discounts on sales, value added tax and other taxes directly related to turnover.

In order to estimate the turnover of the involved firm the following shall be added:

a) The concerned firm’s turnover.

b) The firms’ turnover where such firm owns, directly or indirectly:

1. Over 50% of the capital stock or working capital

2. Over 50% of the voting rights.

3. The right to appoint over 50% of the members of the surveillance board or management or offices legally representing the firm, or

4. The right to conduct the activities of the firm.

c) The companies having the rights or powers referred to in paragraph b) in respect of an involved firm.

d) The companies where one of the companies contemplated in paragraph c) has the rights or powers mentioned in paragraph b).

e) The companies where several of the companies mentioned in paragraphs a) to d) hereof have together the rights or powers referred to in paragraph b).

SECTION 9.- Failure to notify the operations provided in the preceding section shall be subject to the penalties provided in section 46 paragraph d).

SECTION 10.- The following operations are exempt from the mandatory notice provided in the above section:

a) The acquisition of firms where the purchaser already holds over 50% of the shareholding;

b) The acquisition of bonds, debentures, shares with no voting rights or certificates of indebtedness of firms;

c) The acquisition of only one firm by only one foreign firm which does not own any assets or shares of other companies in Argentina;

d) Acquisitions of liquidated companies (with no registered activity during the last year in the country);

e) The economic concentration operations listed in section 6 of this law that are subject to the notification requirement in accordance with section 8, where the amount of the operation and the value of the assets in Argentina that are being absorbed, purchased, transferred, or controlled do not, in each case, exceed TWENTY MILLION PESOS (ARS 20,000,000), unless over the preceding twelve-month period the sum of operations carried out exceeds that amount, or exceed SIXTY MILLION PESOS (ARS 60,000,000) over the last thirty-six months, provided that the same market is involved in both cases. (Subparagraph incorporated from Article 3 of Decree No. 396/2001, Official Gazette, April 5, 2001. In force since April 9, 2001)

SECTION 11.- The National Tribunal for the Defense of Competition shall determine the data and background that persons shall furnish the Tribunal and the dates when said data and background have to be submitted.

SECTION 12.- The regulation shall establish the manner and additional content of the notification of economic concentration and control operations projects of firms in order to ensure their confidentiality.

SECTION 13.- In all cases subject to the notification provided in this article, the Tribunal upon founded resolution, shall decide within forty five (45) days after submittal of the relevant application and documentation to:

a) Approve the operation;

b) Subordinate the act to the compliance of the conditions to be established by the Tribunal;

c) Refuse the authorization.

Only one request for additional documentation and one suspension of the review period shall be permitted for each case, except when the documentation submitted is incomplete. (Paragraph incorporated from Article 4 of Decree No. 396/2001, Official Gazette, April 5, 2001. In force since April 9, 2001)

SECTION 14.- If no resolution is issued in this respect at the end of the term provided in the preceding section, the operation shall be considered implicitly approved. Implicit approval shall have in all cases the same legal effects than explicit approval.

SECTION 15.- After economic concentrations are notified and authorized they shall not be challenged in administrative offices upon the basis of data and documentation verified by the Tribunal, unless said resolution has been issued upon false or incomplete data provided by the applicant.

SECTION 16.- If the economic concentration involves firms or persons whose economic activity is regulated by the national government through a controlling or regulatory agency, the National Tribunal for the Defense of Competition, prior to issuing its resolution, shall require from said government agency a report and founded opinion on the economic concentration proposal concerning its impact on competition in the respective market or on its compliance with the relevant regulatory framework. The government agency shall issue its opinion within ninety (90) days; if it fails to do so, it shall be understood that it does not object to the operation.

The opinion shall be required within THREE (3) days of the request. The period of time for challenging the opinion shall be FIFTEEN (15) days and shall not suspend the time period indicated in Section 13. (Paragraph incorporated from  Article 5 of Decree No. 396/2001, Official Gazette, April 5, 2001. In force since April 9, 2001)

ARTICLE IV. ENFORCEMENT AUTHORITY

SECTION 17.- The National Tribunal for the Defense of Competition is organized as a self-financing agency within the scope of the National Ministry of Economy and Public Works and Services in order to apply and control compliance with this law. The Tribunal shall have its seat in the city of Buenos Aires but it shall be able to act, sit or meet anywhere in the Republic by delegates appointed by the President of the Tribunal. The inquiring delegates shall be national, provincial or municipal officers.

SECTION 18.- The National Tribunal for the Defense of Competition shall be made up by seven (7) members with satisfactory professional records and qualifications to perform their duties, at least two shall be lawyers and two professionals in economics with more than five (5) years in practice. The members of the tribunal shall not be able to perform any other activity during their commission, except for teaching.

The members of the Tribunal shall resign their posts for any of the reasons identified in paragraphs 1, 2, 3, 4, 5, 7, 8, 9, or 10 of Article 16 of the Civil and Commercial Procedural Code of the Nation.

SECTION 19.- The members of the Tribunal shall be appointed by the National Executive upon public call for candidates’ experience and a competitive examination taken by a Jury made up by the national Treasurer, the Secretary of Industry, Trade and Mining of the National Ministry of Economy and Public Works, the Chairmen of the Trade Commissions of both national Legislative Chambers, the President of the National Court of Appeals for Commercial Matters and the Presidents of the National Academy of Law and National Academy of Economic Sciences.

SECTION 20.- The members of the Tribunal shall serve for a six (6) year term in their positions. They shall be partially renewed every three years and they may be reelected in accordance with the procedures established in the above section. Three members shall be renewed at the end of the first three years and the other four member at the end of the following three years. They shall be removed by prior decision –by simple majority- of the above mentioned Jury.

The action for removal shall be mandatory brought in the event of charge by the national Executive or the President of the Tribunal and by exclusive decision of the Jury should the action arise from a different source.

The Jury shall issue procedural rules ensuring the right of self-defense and due expedition of the case.

SECTION 21.- Causes for removal are:

a) Misconduct;

b) Reiterated negligence which delays the furthering of proceedings;

c) Supervening disability;

d) Sentence for intentional crime;

e) Violations to incompatibility rules;

f) Not to excuse himself/herself from participation in the cases provided in the National Civil and Commercial Procedural Code.

SECTION 22.- If a member of the Tribunal is subject to indictment for intentional crime he or she shall forthwith be preventively suspended from the performance of his/her duties.

SECTION 23.- The National Registry for the Defense of Competition is organized within the scope of the National Tribunal for the Defense of Competition, where economic concentration operations provided in Article III and final resolutions issued by the Tribunal will be registered. It will be a public Registry.

SECTION 24.- The powers of the National Tribunal for the Defense of Competition are the following:

a) To make market surveys and studies as deemed necessary. For such purpose it shall be able to require from private persons and national, provincial or municipal authorities and from associations of Defense to Consumers and users any necessary documentation and cooperation;

b) To hold hearings with the presumed liable subjects, complainants, victims, witnesses and experts, take evidence and order confrontations and to such effect it will be able to request assistance from the police;

c) To order expert’s examination of books, documents and other elements leading to the investigation, control inventories, verify sources and cost of raw material or other assets;

d) To impose the penalties established by this law;

e) To promote the study and investigation of competition;

f) When applicable, it will be able to give opinion on competition and free competition in respect of laws, regulations, circular letters and administrative acts, and such opinion shall not be binding;

g) To issue general or sectoral recommendations about competition modalities in the markets;

h) To act together with competent offices in the negotiation of international treaties or agreements concerning competition regulations or policies and free competition;

i) To draft its internal rules. Such rules shall establish among other questions the procedure to elect and the term in office of the President who is the legal representative of the Tribunal;

j) To organize the National Registry of Competition created by this law;

k) To bring and prosecute actions before Justice; a legal representative shall be appointed to such effect.

l) To stay procedural terms established by this law by well founded resolution.

ll) To enter into places which have to be inspected with the consent of occupants or by judicial order requested by the Tribunal to the competent judge, who shall issue his/her decision in 24 hours;

m) To request to the competent judge the pertinent precautionary measures, which shall be resolved within 24 hours;

n) To subscribe agreements with provincial or municipal agencies in order to authorize the establishment of offices to receive complaints in the provinces;

ñ) The President of the Tribunal shall be responsible for the administrative management of the agency and shall be able to contract personnel to perform specific or extraordinary works which cannot be done by the permanent staff and he/she shall fix the working conditions and the remuneration. The provisions of the labor contract law shall govern the relationship with the permanent staff;

o) To encourage mutually agreed solutions among the parties;
p) To subscribe agreements with associations of users and consumers to promote the participation of community associations for the defense of competition and market transparency.

ARTICLE V. BUDGET

SECTION 25.- The Tribunal for the Defense of Competition shall prepare on an annual basis a draft budget for submittal to the National Executive.

The Tribunal shall fix the fees to be paid by the interested parties for the proceedings brought before said Tribunal. The proceeds thereof shall be applied to the payment of the Tribunal’s ordinary and reasonable expenses.

ARTICLE VI. PROCEDURE

SECTION 26.- The investigation will be initiated on a sua sponte basis or upon a complaint filed by any public or private natural or artificial person.

SECTION 27.- All terms considered hereunder shall be computed in working days for governmental activities.

SECTION 28.- The complaint shall include:

a) The name and address of the person filing the complaint;

b) The claimant’s name and address;
c) The specific object of the complaint;

d) A detailed explanation of the grounds therefore;

e) A concise statement of the right involved.

SECTION 29.- Should the complaint be deemed relevant by the Tribunal, the latter shall serve notice of same on the presumed liable subject so that he/she may provide the pertinent explanations within ten (10) days. If the investigation were initiated on a sua sponte basis, an account of the events that originated it and the grounds therefore shall be informed to the presumed liable subject.

Notice shall be served within the same period of time required for producing evidence. (Paragraph incorporated from  Article 6 of Decree No. 396/2001, Official Gazette, April 5, 2001. In force since April 9, 2001)

SECTION 30.- Upon filing of an answer to the above notice or expiration of the term to answer the same, the Tribunal will decide on the legal basis of the investigation.

SECTION 31.- If the Tribunal considers that the explanations given are satisfactory or that the evidence brought forth is insufficient for the purposes of carrying on further proceedings, it shall order that the case be filed.

SECTION 32.- Upon completion of the investigation, the Tribunal shall notify the presumed liable subjects so that within fifteen (15) days they may present their defense and submit the evidence they deem relevant.

SECTION 33.- The Tribunal’s decisions regarding evidence are unappealable.

However, the Tribunal may be petitioned to reconsider decisions taken regarding the relevance, admissibility, sufficiency, and pertinence of evidence. (Paragraph incorporated from  Article 7 of Decree No. 396/2001, Official Gazette, April 5, 2001. In force since April 9, 2001)

SECTION 34.- Upon completion of the investigation, the duration of which shall be ninety (90) days—which can be extended for an additional ninety (90) days if there is justifiable cause—if the aforesaid period of time expires before the parties are able to contest the merits of the evidence produced, they may do so within six (6) days. The Tribunal shall issue a resolution within a term not in excess of sixty (60) days. Upon resolution of the Tribunal the administrative proceedings come to an end.

SECTION 35.- The Tribunal may at any stage in the proceedings request compliance with conditions set forth by said Tribunal or order that the detrimental behavior be either discontinued or abstained from. Where serious detriment to the competition policy is likely to be caused, the Tribunal may adopt such measures as are deemed under the circumstances to most convenient for the prevention thereof. Against such resolution, a devolutive appeal can be filed as provided in sections 52 and 53.

It may likewise order, either on a sua sponte basis or at the request of the interested party, the suspension, modification or reversal of the adopted measures on account of circumstances subsequent to or unknown at the time of adopting such measures.

SECTION 36.- Prior to the issuance of the resolution pursuant to section, the presumed liable subject may undertake to discontinue forthwith or gradually the investigated events or modify aspects related thereto.

Such commitment shall be subject to approval by the Tribunal for the Defense of Competition for the purpose of staying the proceedings.

After three (3) years of continued compliance with the undertaking provided in this section, the proceedings shall be filed.

SECTION 37.- The Tribunal may, either sua sponte or at the request of the interested party, within three (3) days from serving the notice and without carrying out the procedural steps, clarify confusing concepts or amend any omissions incurred in its resolutions.

SECTION 38.- The National Tribunal for the Defense of Competition will decide to call a public hearing whenever it is deemed convenient for the course of the investigation.

SECTION 39.- The decision of the National Tribunal for the Defense of Competition regarding the holding of such hearing shall contain, as applicable, the following:

a) identification of the investigation under course;

b) nature of the hearing;

c) object;

d) date, time and place of the hearing

e) requirements for attendance and participation.

SECTION 40.- The hearing shall be convened with at least twenty (20) days’ prior notice and notified to the parties involved in the case within no less than fifteen (15) days prior to the date appointed for such hearing.

SECTION 41.- The notice of a public hearing shall be published in the Official Gazette and two newspapers of national circulation not less than ten (10) days in advance of the set date. Said publication shall contain at least the information stated in section 39.

SECTION 42.- The Tribunal may allow the participation as third parties in the proceedings brought before it of the persons involved in the investigated events, the consumer and business associations having a legal standing, the provinces and any other person having a legitimate interest in the investigated events.

SECTION 43.- The Tribunal may request opinions on the investigated events from public or private natural or artificial persons who are conversant with the subject.

SECTION 44.- Resolutions involving penalties imposed by the Tribunal shall, once they have been notified to the interested parties and become final, be published in the Official Gazette and, when deemed convenient by the Tribunal, in the leading national newspapers, at the expense of the penalized party.

SECTION 45.- The person who incurs in a false accusation shall be subject to the penalties stipulated in section 46, paragraph b) hereof when using false information or documents for the purpose of damaging his/her competitors, without prejudice to other applicable civil or criminal actions.

ARTICLE VII.  PENALTIES

SECTION 46.- Natural and artificial persons not complying with the provisions of this law shall be subject to the following penalties:

a) Termination of the acts or behaviors provided in Articles I and II and, if applicable, removal of the effects thereof;

b) Those who perform the acts prohibited by Articles I and II and section 13 of Article III, shall be penalized with a fine of from ten thousand pesos ($ 10,000) up to one hundred and fifty million pesos ($ 150,000,000) which will be adjusted in accordance with : 1. The loss incurred by all persons affected by the prohibited activity; 2. The profit obtained by all persons involved in the prohibited activity; 3. The value of the involved assets belonging to the persons referred to in item 2 above, at the time of the corresponding violation. Should there be recidivism, the fine amounts will double.

c) Without prejudice to other penalties which might apply hereunder, the Tribunal may, when it is verified that acts representing abuse of dominant position are performed or that a monopolistic or oligopolistic position has been achieved or strengthened through violation of the provisions hereunder, order compliance with conditions aimed at counteracting the distorting effects caused to competitors or, otherwise, request the competent judge to dissolve, liquidate, deconcentrate or split up the non-complying companies;

d) Persons not complying with the provisions in sections 8, 35 and 36, shall be subject to a daily fine of up to one million pesos ($ 1,000,000), computed as from the date of expiration of the obligation to inform about economic concentration projects, or non-compliance with the commitment or the order to discontinue or abstain from such behavior. All that without prejudice to other penalties which might apply under the circumstances.

SECTION 47.- Artificial persons are accountable for the behaviors of natural persons who act on behalf, with the co-operation or for the benefit of said artificial persons, even when the act leading to such representation has been ineffective.

SECTION 48.- When violations provided hereunder are committed by an artificial person, the fine shall also be jointly imposed on those directors, managers, administrators, statutory auditors or members of the Surveillance Committee, agents or legal representatives of said artificial person who, due to action taken or failure to carry out their control, supervision or surveillance duties, may have contributed to, encouraged or allowed such violations.

In such a case, a supplementary penalty consisting of disqualification to engage in commerce for one (1) to ten (10) years may be imposed on the artificial person and on the natural persons mentioned in the preceding paragraph.

SECTION 49.- When imposing fines, the Tribunal shall consider the relevance of the violation incurred, the damages caused thereby, the presumption of intent, the violator’s participation in the market, the size of the market involved, the duration of the injurious practice or concentration and the recidivism or background of the liable subject, as well as his/her financial standing.

SECTION 50.- Those who obstruct or hinder the investigation or do not comply with the Tribunal’s requirements may be penalized with up to five hundred pesos ($ 500) daily fines. When, at the Tribunal’s discretion the above mentioned violation has been committed, the presumed liable subject will be required to take a position on such matter and he/she shall file an answer and produce evidence within five (5) days.

SECTION 51.- Natural or artificial persons damaged by acts prohibited hereunder may bring an action for damages in accordance with the ordinary law before the judge having jurisdiction over said matter.

ARTICLE VIII.  APPEALS

SECTION 52.- Resolutions issued by the Tribunal ordering:

a) Imposition of fines;

b) Discontinuance of or abstention from a behavior;

c) Opposition or conditioning in respect of the acts provided in Article III;

d) Dismissal of the complaint by the Tribunal for the Defense of the Competition; will be appealable.

Appeals granted in respect of item a) above shall have a staying effect and those granted in respect of items b), c) and d) above shall have a non-staying effect.

SECTION 53.- The appeal shall be filed and its legal foundation stated before the National Tribunal for the Defense of Competition within fifteen (15) days from notification of the resolution. Said Tribunal shall, within five (5) days of such filing, refer the case to the National Court of Appeals for Commercial Matters or the corresponding Federal Court outside of the Federal Capital.

ARTICLE IX. STATUTE OF LIMITATIONS

SECTION 54.- Actions arising from violations hereunder shall lapse within five (5) years.

SECTION 55.- The statute of limitation is tolled upon the filing of a complaint or the commission of another act prohibited hereunder.

ARTICLE X. TEMPORARY AND SUPPLEMENTARY PROVISIONS

SECTION 56.- In those cases not provided for hereunder, the Criminal Code, the Criminal Procedural Code, and the Civil and Commercial Procedural Code of the Nation shall be applicable to the extent consistent with the provisions of this law.

SECTION 57.- The provisions of law 19,549 shall not be applicable to matters governed by the present law.

SECTION 58.- Law 22,262 is hereby repealed. However, proceedings pending as of the effective date of the present law shall continue to be conducted in accordance with the provisions of the former law before the corresponding enforcement authority, which will continue to remain in effect until the National Tribunal for the Defense of Competition is organized and becomes operative. It shall likewise hear all the cases brought as from the coming into effect of the present law. Once the Tribunal is organized, such cases shall be referred to the latter for trial.

SECTION 59.- Any jurisdictional powers concerning the subject matter and purpose of this law conferred on other governmental agencies are hereby revoked.

SECTION 60.- The Executive shall regulate the present law within one hundred and twenty (120) days computed as from the date of its publication.

SECTION 61.- Be it communicated to the Executive Branch.

DONE AT BUENOS AIRES, IN THE LEGISLATIVE CHAMBERS OF THE ARGENTINE CONGRESS, ON THE TWENTY-FIFTH DAY OF THE MONTH OF AUGUST OF NINETEEN HUNDRED AND NINETY NINE.
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Background legislation 

- The first paragraph of Article 8 was drafted with reference to  Article 1 of  Decree N° 1019/1999, Official Gazette, September 20, 1999.
Chapter 2. 
BRAZIL 

I. Introduction

The Brazilian System for Competition Defense is composed by the Secretariat for Economic Monitoring (SEAE) of the Ministry of Finance; the Secretariat of Economic Law (SDE) of the Ministry of Justice; and the Administrative Council for Economic Defense (CADE), an independent body administratively linked to the Ministry of Justice. SEAE and SDE have analytical and investigative functions while CADE is an administrative tribunal. CADE’s decisions can only be reviewed by the courts.

The Secretariat for Economic Monitoring is divided into five general departments (the General-Coordinations), four of which reflect the major divisions of the economy: The General-Coordination for Industrial Products (COGPI); the General-Coordination for Agricultural and Agro-industrial Products (COGPA); the General-Coordination for Public Services and Infrastructure (COGSI) and the General-Coordination for Commerce and Services Affairs (COGSE). The fifth one, created during the reform of the Secretariat in 2000, is the Department for Competition Defense (COGDC), which is responsible for the investigation of cartels. COGDC is it is decentralized into three sub-divisions in Brasilia, Rio de Janeiro and São Paulo to better perform its attributions.

SEAE’s antitrust staff is predominantly comprised by economists (45); there are also six engineers; four attorneys; four professionals with degrees in agriculture, three in international relations; two with a major in business; and seven from different academic backgrounds.

With the enactment of the new competition law in 1994, a strong emphasis was given to merger control, to capacity building and to the diffusion of competition values throughout the society. However, repression to anti-competitive conducts, and anti-cartel enforcement, in particular, was relatively neglected. 

In order to prioritize anti-cartel enforcement, among all the anticompetitive practices, SEAE adopted legal measures that increased its powers to search firms and to require private documents during the enforcement of the Brazilian Antitrust Law (Law Nº 8884/94). Additionally, SEAE restructured the agency and released resources for the creation of three new units, in Brasilia, Rio de Janeiro and São Paulo, as mentioned above, entirely devoted to anti-cartel investigation. 

With respect to merger control, in February of 2002, the three agencies implemented a simplified review for specific categories of mergers, which clearly do not offer competitive risks. The thresholds and the documentation required for merger notification remain the same, and the cases to be reviewed under the simplified procedure will be those that fall under categories that the three agencies have internally defined as potentially simple. However, CADE will still be able to request at the decision stage, that SEAE and SDE apply the full analysis, whenever the Council understands that the case deserves a more detailed review. This procedure was introduced by the three agencies through a technical note prepared by SEAE, detailed further in this report. With the simplified review, the agencies expect to clear the potentially simple transactions in a short period of time and dedicate a more thorough analysis and greater expertise to those cases where there are higher competitive concerns.

During the years 2000 and 2001, at the request of President Fernando Henrique Cardoso, representatives of the three agencies participated in a working group to prepare a draft-bill with a new structure for the Brazilian System for Competition Defense. Among other important changes proposed, the new model gathers SEAE, SDE and CADE into the National Agency for Competition. This agency will be an independent body linked to either the Ministry of Finance or to the Ministry of Justice, and CADE, although within the same structure, will keep its financial independence and will be the final authority, unless one of the parties appeals to the courts. The director of the agency will have a four-year renewable mandate, while the Commissioners of CADE will have a five-year non-renewable mandate instead of a two-year renewable one, as it is now.

SEAE, SDE and CADE also participated in the elaboration of a second bill, which will amend Law. No. 8.884 to adapt it to the new conformation of the system and make it more agile and efficient. This proposed amendment introduces also new important features to the law, such as: pre-merger notification system, early termination for simple cases, the participation of prosecutors in the trial representing consumers’ interests and the definition of cartel as a per se injury.

The draft-bills were open for public consultation during several months, and after most of the proposed modifications were incorporated were sent back to the Civil Cabinet, from where it should be dispatched to Congress.

II. Recent Developments and Changes in Law or Policies

A. SEAE and SDE

Ministry of Finance and Ministry of Justice’s Joint Directive No. 50. It establishes SEAE’s and SDE’s Horizontal Merger Guidelines. These Guidelines formally defined a common set of principles to guide economic analysis of horizontal mergers, so to introduce more transparency, security and celerity to the administrative proceedings. This Directive was jointly issued in August of 2001 and mostly confirms the procedures introduced by SEAE in 1999, through its Directive No. 39. 

	Box. 1 SEAE’s and SDE’s Common Horizontal Guidelines
The Brazilian Antitrust Law was enacted in 1994, but the first set of guidelines prepared for the review of mergers was only enacted in 1999 by SEAE. Before that, a vast jurisprudence on the subject had already been created, though no uniform and publicized set of rules existed for that matter.

With the 2001 common Guidelines, SEAE and SDE were able to streamline their procedures and therefore increase consistency and robustness of merger control outcomes, helping to enforce a transparent and efficient antitrust policy in Brazil.

SEAE’s and SDE’s Merger Guidelines have three main properties. First, they follow closely the framework adopted by agencies with more experience in the field of merger control, particularly the U.S. Federal Trade Commission and the Australian Competition and Consumer Commission. Second, they are adapted to specific characteristics of the country, notably considering the thresholds for market power. Third, they are designed for the most standard cases, leaving space for further developments.

The sequential five-step framework for horizontal merger analysis presented at SEAE’s and SDE’s common guidelines are the following:

Step I: consists in defining the relevant markets through the “hypothetical monopolist test”.

Step II: consists in calculating market-shares of the merging firms. The Guidelines assume, in general, that no unilateral market power is involved if post-merger market-share of the merged firm is less than 20%.The Guidelines also assume that no coordinated market power is generated if post merger market-share of the merged firm is less than 10%, or if the combined market-share of the four largest firms is less than 75%. Mergers that do not involve substantial market-shares are cleared without further analysis. If market-shares are significantly high, the analysis is carried on to the next step. 

Step III: corresponds to the examination of the probability of the exercise of market power. The Guidelines consider that a firm will find it profitable to increase its prices above competitive levels if its own demand is sufficiently inelastic. At this stage, the agencies will analyze, among other aspects, the volume of imports in the market; the likelihood, timeliness and sufficiency of entry; and effective rivalry between competitors. The assumption is that if the demand is inelastic enough, market power will probably be exercised if imports are not in place; if entry is not timely, likely or sufficient; and if competition among incumbents is low. If the agencies conclude that the firm is likely to exercise its market power, the analysis will then proceed.

Step IV: refers to the assessment of possible economic efficiencies of the merger. Economies of scale and scope; transaction costs reductions; the introduction of a new technology; the internalization of externalities and the creation of countervailing market power are arguable efficiencies. However, any efficiency argument has to be merger-specific, and explicitly excludes pecuniary gains and any other income transfer between economic agents. In particular, the agencies will not consider to be merger-specific the ones that can be reached, in a period shorter than two years, by alternative means that involve less risks for competition.

Step V: introduces a “balancing-test”, where the agencies will weight the efficiency argument against the possible anticompetitive effects. The agencies will clear the merger whenever benefits are likely to be higher or equal than its costs; and recommend the merger to be blocked or conditioned to specific remedies, whenever the efficiency argument is not sufficient to counteract the possible anticompetitive effects of the transaction. 


Ministry of Justice’s Directive No. 849. It regulates the competence of the Secretariat of Economic Law concerning the investigation of infringements against the economic order. It disciplines the preliminary investigations and the administrative proceedings in cartel cases, as well as introduces the possibility of SDE entering into leniency agreements with individuals or corporations guilty of collusive behavior. Its chapter five details the leniency programs and lists the attributions of SDE as well as the necessary requirements for the individual or the corporation to be eligible for the program. 
B. Brazilian System for Competition Defense (SBDC)

Law No. 10.149. In December of 2000, Congress amended the Brazilian Competition Law (Law No. 8.884/94) with respect to the provisions regarding the prevention and control of infringements of the economic order. Among the important changes to the antitrust statute, it is worth mentioning: (1) it empowers the agencies to fine any party that tries to obstruct any stage of the cartel investigations; (2) authorizes the Federal Attorney’s Office, at the request of the agencies, to submit petitions to the judiciary branch requesting authorization to perform search and seizure operations of objects and documents relevant for the investigations; (3) grants SEAE the same attributions as SDE to perform cartel investigations; (4) establishes the Federal Government’s ability to enter into leniency agreements with individuals or corporations, through SEAE or SDE, which will either extinct the punitive action of the public administration, or reduce one to two thirds of the applicable penalty. It also lists the requirements for the firms and/or individuals to be eligible for the program; and (5) raises the fee charged for merger review and determines that the amount will be equally divided among CADE, SEAE and SDE.
Technical Note of February 22nd, 2002. This document introduced the simplified procedure that SEAE and SDE will adopt for the review of certain categories of mergers, which clearly do not offer competitive risks. The simplified review is employed at the discretion of SEAE and SDE, which will always have the possibility at any point of the analysis to return to the regular proceedings. Similarly, CADE will be able to request at the decision stage, that SEAE and SDE apply the full analysis, whenever the Council understands that the case deserves a more detailed review The thresholds and the documentation required for merger notification remain the same and only the cases that were submitted with the complete notification questionnaire filled out (Annex I of CADE’s Resolution 15) will be eligible for the simplified review.
The simplified review may be applied to the following categories of transactions: 

Franchises: where the franchisee is buying the franchise, as long as the control of decisions that have any impact in the market does not change hands;
Classic or Cooperative Joint-Ventures: when the objective of the transaction is the exclusive participation in a new market where products or services are not horizontally or vertically related;
Corporate Restructuring: operations in the same economic group that do not implicate change in control;
Entry in Brazil: acquisition of corporate control of firm located in Brazil, as long as the acquiring firm does not have any economic activity in the country, or this activity is minimal;
Acquisitions outside Brazil: whenever two or more firms jointly acquire the corporate control of another firm that does not have any economic activity in the country, or this activity is minimal;
Substitution of Economic Agent: situations where the acquiring firm or its group did not previously participate in the relevant market, in the markets vertically related, or in any market where the acquired firm or its group participated in;
Low Market-Share: whenever the resulting market-share is undoubtedly low and clearly poses no competitive risks;
Substitution of Economic Agent where the Participation in the Markets Vertically Related is Low: situations where the acquiring firm or its group did not previously participate in the relevant market and where the participation in the markets vertically related is insignificant;
Other Cases: this provision was included so that the agencies will be able to expand the list in the future. As a routine, however, the simplified review will only be applied to cases that fall under the categories listed above.
The document also includes certain exceptions for specific cases, that despite being eligible for the simplified review, may raise competitive concerns, such as: conglomerates; a new or narrowly developed relevant market; certain corporate restructuring operations that involve dominant influence or relevant influence of one of the share-holders; cases where the total turnover of the firms entering the Brazilian market is inexpressive, but nonetheless will result in the control of a substantial part of the relevant market; particular mergers abroad, which may raise concerns of potential competition within Brazil; and transactions in highly concentrated markets or protected by significant barriers to entry.

III. Enforcement of Competition Laws and Policies

A. Merger Cases

Banco Finasa de Investimento S/A and Zurich Participações e Representações. (A.C. No. 6762/2000-09) The proposed operation involved two insurance companies, where Zurich Brasil Seguros S/A would acquire 26% of the total shares of Brasmetal Industrial S/A, a holding of the Finasa Group. The relevant market was defined as the national insurance market and the post-merger market-share would be of 1,2%. CADE understood that this operation would not substantially modify the structure of the relevant market and that there were no risks of the new firm exercising market power, either unilaterally or in coordination with the other insurance companies in the market. Therefore, the majority decision cleared the merger.

Although apparently simple, this transaction raised fundamental questions regarding the separation of prudential and antitrust regulation in Brazil and it divided the Commissioners of CADE. The majority ruling analyzed two issues in its verdict: whether it was CADE’s attribution to examine mergers in the financial system; and if the report of the Federal Attorney’s Office, which determines that the Central Bank of Brazil is the organism in charge of any matters concerning financial institutions, was applicable to CADE as well.

The majority understood that since CADE is an independent administrative agency that cannot be subject to political or governmental influence, its decisions could not be revised by any other administrative organism. Hence, the report of the Federal Attorney’s Office would not bind CADE. The ruling also highlighted the fact that the Brazilian Antitrust Law (Law No. 8.884/94) is applicable to every sector of the economy, and that it does not establish any exceptions for mergers that need not be submitted to CADE. The decision however, stresses that this is compatible with the regulatory role performed by the Central Bank. 

The central discussion in this case is whether there is a clash between the attributions of CADE and of the Central Bank. The majority ruled that there was not, that the two organisms are in fact complementary to each other: the Central Bank being responsible for the prudential regulation of the financial sector, according to its attributions listed in the Law No. 4.595/64; and CADE having an adjudicative role in the prevention and repression of abuse of economic power, as determined by the Brazilian Antitrust Law. Therefore, the interpretation provided by the Federal Attorney’s report had the objective to resolve a conflict that in reality did not exist.

The majority decision aims to harmonize the application of both Laws Nos. 4.595/64 and 8.884/94 and establishes that the Central Bank should provide the abstract rules that will set the conditions for competition in the financial sector. The Central Bank would, then, be responsible for a clear per se control. This is significantly different than the control that CADE does, where the anticompetitive impact is verified in each case. Consequently, certain behaviors deemed illegal by the prudential regulation may or may not be considered anticompetitive and vice-versa. The majority opinion concludes that every transaction in the financial sector must, therefore, continue to be evaluated by CADE.

The President of CADE, Mr. Grandino Rodas, and the Commissioner to whom the case was initially distributed to, Ms. Hebe Romano, dissented in the case. The dissenting vote understood that CADE was not authorized to analyze operations in the financial sector. According to Mr. Grandino and Ms. Romano’s opinion, there was in fact a conflict between the attributions of CADE and of the Central Bank and that, since the Federal Attorney’s report was applicable to CADE as well, that the tribunal was not competent to evaluate the acquisition of Brasmetal Industrial S/A by Zurich Brasil Seguros S/A.

E.I. Du Pont de Nemours and Pioneer Hi-Bred International, Inc. (A.C. No. 10266/99-00) This was a world-wide operation that was notified to the SBDC because of its impact in the Brazilian Market. Delta was a firm of the Du Pont group, which produced several agricultural pesticides, that through this operation was incorporated by Pioneer, a firm in the business of soy seed, simple hybrid corn seed and triple hybrid corn seed.

SEAE understood that the geographic definition of the relevant market was national and defined the relevant product market as soy seed, simple hybrid corn seed and triple hybrid corn seed. Moreover, SEAE’s analysis considered that the horizontal concentration observed was not significantly high to allow the merged firm to exercise market power, either unilaterally or through coordination with its competitors. In addition, the report concluded that there were no vertical relations in the conglomerate that resulted from the operation. Therefore, it recommended that the merger should be approved, without any restrictions.

CADE adopted the analysis provided in SEAE’s report and cleared the merger, unanimously. The Commissioners, however disagreed with respect to the moment of the celebration of transaction and, hence, on whether the notification was duly presented or if the parties should be fined for late-submission.

The majority agreed with the argument presented by the parties, that the merger was concluded on October 1st of 1999, when the share-holders of Pioneer approved the incorporation plan of Pioneer by Delta. Hence, prevailed the understanding that the notification was properly submitted. However, the Commissioner to whom the case was originally distributed, Mr. Leopoldino da Fonseca, and the President of CADE, Mr. Grandino Rodas, considered that the transaction was concluded in March 15th of 1999, which is the date of the Plan of Incorporation of the firms. According to this dissenting opinion, the interference in the business of the firms after this plan was presented was significant enough to change the market equilibrium and to bind the parties from that date on. Therefore, in their view, the notification was not timely and a late-submission fine was due.

New Holland N.V. and Case Corporation (A.C. No. 4901/99-93) Through this operation, New Holland incorporated Case Corporation, originating a new company, named Case New Holland. The merger took place abroad, but since both firms had subsidiaries in Brazil and it had impact in the Brazilian market, the transaction was notified to the SBDC.

New Holland was a Dutch company controlled by Fiat, in the business of industrial machinery, particularly tractors, harvesters and other agricultural equipment. Case Corporation was a North-American firm, in the same line of business. The transaction resulted in a horizontal concentration in the relevant markets of tractors, mowers, harvesters and of other construction equipment. Geographically, CADE defined the relevant market as national and indicated several reasons why imports were not a viable option, such as: the importance of technical assistance after sales; the high internalization costs; and the difficulties in financing the equipment, which are rarely paid up front, due to its high costs. There is no independent importation in this market since, even when there is no domestic production, the only firms that bring in products from abroad are those already established in Brazil that are able to provide for technical assistance services.

CADE’s analysis of the degree of concentration concluded that there was no increase in the market power of the firms in the relevant market for tractors or in the relevant market for mowers, which was considered insignificant for a detailed analysis. In the market for harvesters, aside from the rivalry of the other competitors, the low entry barriers would also prevent the new firm from increasing prices. Finally, in the relevant markets for other construction equipment, CADE understood that the operation would not result in the increase of the market power of the firms, due to potential competition from non-committed entrants that owned multi-purpose plants in Brazil.

Since no anticompetitive risks were identified in the transaction, CADE, unanimously cleared the merger, without even having examined the efficiencies’ argument presented by the parties. In the United States and in Europe, however, the market for agricultural equipment is larger and in each plant the firms produce a different product, which increases the profitability of their investment. The European and U.S. antitrust agencies, therefore, determined the divestiture of a number of plants dedicated to the production of specific products, as a condition for the approval of the transaction.

B. Anticompetitive Practices

a) Predatory Pricing

Labnew Indústria e Comércio Ltda.(P.A. No. 13002/95-97) According to a representation submitted to the SBDC by Labnew, since September of 1994, Merck S.A. and its subsidiary in Brazil, MB Bioquímica, were selling vacuum tubes to collect blood bellow cost and, therefore, making it difficult for the firm to remain in the business. Labnew also submitted a representation to the Department of Commerce (DECOM) of the Ministry of Science and Technology, requesting an investigation of dumping on imports of the same tubes from the United States. DECOM concluded there was in fact dumping and imposed antidumping duties.

CADE defined the product dimension of the relevant market as vacuum blood tubes and adopted the geographic dimension as national. Imports were not considered a viable option, despite its significant presence in the market. According to the analysis provided by SEAE, direct importation does not provide the guarantee of a reliable stock, which is indispensable for laboratories and clinics to be able to operate properly, for reasons such as the 6 months expiration date of the tubes and customs complications, among others. 

The analysis of the structure of the supply indicated that the market for collecting tubes was significantly concentrated, with practically only four firms in the market (C4:+ - 100%). The traditional entry barriers were also high and no potential competition was identified. Despite that, the market was considered relatively contestable, due to the possibility of uncommitted entry, with no sunk costs, through exports associated to the structure of the local distribution. SEAE regarded this as a viable alternative, since it was already common among all the foreign competitors present in the market. 

CADE understood that Merck did not have a dominant position in the market, which would allow it to recoup the losses it would have with the alleged predation. In 1994, Merck was only an entrant that imported and resold another firm’s tubes. It did not have any participation in the market at that point that would enable it to anticipate its growth and exercise market power in the future. Nonetheless, this fact alone was not enough to dismiss the predatory pricing claim and it was, therefore, necessary to compare costs and selling prices.

Since the internalization cost is the direct and variable cost, it was considered the appropriate paradigm to reach the variable average cost and to then evaluate whether Merck was selling bellow cost or not. The comparison between the internalization cost of the collecting tubes (considered as the variable cost of these products) with the prices charged by Merck and MB, indicated that those prices had, in general, positive gross margins and were in many cases, sufficient to at least cover all the commercialization costs. Therefore, those prices could not be considered predatory. And the few transactions bellow cost could not be considered anticompetitive, since those would not be enough to force a competitor with an even greater market-share at that time out of the market.

b) Cartel Enforcement

Since early 1999, SEAE and SDE have started approximately 10 hard-core cartel investigations. Recent investigations have related to important industries, such as civil aviation, aluminum, printed press and the fuel industry. Most of the success in finishing the investigations in order to send them to CADE, has been due to the new investigative power introduced by Law 10.149. Up to now, though, there has been no application for the leniency program.
The investigations reported below present certain common elements, due to some main characteristics of the industry that facilitate collusive behavior. Through the use of economic evidence, SEAE has identified in each case, necessary although not sufficient conditions for firms in a given industry to be able to collude. It is possible to observe most of the following features within the different the industries investigated by the SBCD: 

1) the firms have similar costs, productions and objectives;

2) the product is homogeneous;

3) the firms in the industries are protected by high barriers to entry;

4) the demand is inelastic; and

5) the existence of a trade association working as a clearing house, congregating the interests of its associates around anticompetitive conducts and monitoring any agreements.

As the cases included in this report demonstrate, in the past two years SEAE, SDE and CADE have improved the coordination of the roles each agency performs in cartel investigation. The agencies have been working together and sharing their different expertise more effectively, to combat collusive behavior in various industries, both in the state and the national level within Brazil.

The Aluminum Cartel Case In this case, five firms were being accused of fixing prices of primary aluminum.  In July of 1991, they agreed to a formula that all of them would adopt to fix prices. This mechanism should only have lasted 90 days, since the prices that then used to be dictated by the Brazilian government were liberalized in November of the same year. However this pricing procedure continued to be adopted by these firms even after the Brazilian government stopped determining the prices the steel producers should charge.

When the Brazilian Antitrust Law went into effect in 1994, the adoption of any concerted practice among competitors became subject to sanctions by CADE. Thus, the fact that the government had set the prices for primary aluminum until 1991, did not eliminate the responsibility of the firms that continued to adopt those measures from then on.

SEAE defined the relevant product market as primary aluminum, due to the peculiar physical and chemical characteristics of the metal. And geographically, SEAE understood that the market was limited to Brazil, since for the great majority of the national consumers imports were not an economic viable option. 

This case involved the only five producers of primary aluminum, which controlled 100% of the Brazilian market. Primary aluminum is a highly homogeneous product and can only be differentiated by the form through which it is sold, and this, in turn, is regulated through specific norms published by the industry. Therefore, these firms had significant market power, enabling them to raise prices above the competitive level without loosing sales. Related to that point is the low elasticity of the demand for the product and also the existence of barriers to entry, due to the high minimum viable scale necessary for the production of primary aluminum. Also significant is the fact that all the five integrated the Brazilian Association of Aluminum, which is a trade association directed by the firms producers of primary aluminum. All of this facilitated the collusion among these firms, since these are all elements that substantially lowered the costs of organizing and enforcing the price-fixing agreements.

The firms alleged that the parallel behavior was a natural response to the features of the market, more specifically to the fact that the London Metal Exchange (LME) functioned as a reference for the pricing of industrial metal all around the world. According to them, selling below that mark would cause them an opportunity cost, since they could instead be selling the product outside Brazil, charging the international price. 

The opportunity cost only reflects the chance for additional profit through the uses of alternative means. Yet, the sales of aluminum in Europe for prices above those charged in the domestic market does not represent greater profits for the producers, since it is also necessary to ship the aluminum to the European buyers, and that plus the correspondent taxes, would have to be deducted from the amount received from these buyers.

The evidence also shows that the prices charged by the firms were considerably above the level under which they would be experiencing opportunity costs. In fact, the aluminum firms in Brazil in the last years have sold their output for prices significantly higher than that. Particularly since 1993, primary aluminum was sold inside Brazil for substantially more than what would have been charged by these firms, had they negotiated their product through the LME. 

It is unlikely that in the long term, the higher price equilibrium would have been reached without the firms having artificially interfered with the market. The reason for that is that this balance depends on the belief of each participant, on what will be the reaction of the other. Since each participant can imagine an unlimited number of reactions for the other, it is possible to affirm that these beliefs are infinite. If these beliefs are infinite and the equilibrium is a function of these beliefs, the conclusion is that the probability of an equilibrium in the market with the price at its highest, is therefore close to zero, absent coordination and signaling through price-wars. Even more so, considering additional elements such as variations in the costs of production for example.

Had there been any price-wars during this time, it is likely that the differences in the values charged in London and inside Brazil would have been at least close to zero, as the firms reduced their additional gains, due to be selling inside Brazil. The firms however, never tested the reaction of their rivals through these mechanisms. Thus, absent a price-fixing agreement among the firms, it would be understandable that the prices would not be set below those charged in Europe, however, there was no economic rationale for the fact that they were kept at the maximum level that these firms could charge without attracting competition from imports.

SEAE submitted a Technical Note to SDE with the analysis above, requesting that an administrative procedure be initiated. The case is being instructed at SDE and will return to SEAE for a new report in the administrative procedure to be prepared.

The Alocohol Cartel Case  In May of 1999, 181 firms producers of alcohol established an association, the Brazilian Alcohol Exchange (“BBA”), that would sell under exclusivity agreements all the output of its members for three years. These firms produced altogether 85% of all the alcohol in the south, southeast and central-west regions of Brazil, though individually they had under 3% of the relevant market. The BBA would complement the existence of another association, the Brazilian Alcohol (“Brasil Álcool”) created to store the members excess capacity which amounted to approximately 15% of their total output. The alleged motivation for the creation of these associations was the deregulation of the sector that drove prices below their average costs of production. This supposedly would be a temporary crisis due to excess capacity that would be corrected in two or three years time with the expansion of the consumption of alcohol. 

These associations were notified to the SBDC under the Brazilian merger provision (Art. 54 of the Law No. 8.884/94), but were analyzed differently in each of the three agencies. SEAE evaluated the transactions separately, classified the parties conduct as collusion and recommended that the operations notified to the system were blocked. SDE did not consider that the parties were engaged in cartel formation and analyzed the operations separately under the merger provision. SDE, however, recommended that the operation should be blocked and that the Public Attorney should be informed to investigate the case. Finally, CADE did not even evaluate the parties conduct and assessed the operations jointly under the merger provision. The tribunal decided to block the transactions but did not find it necessary to notify the Public Attorney to investigate the case.

SEAE understood that through the operations submitted to the SBDC, the parties were in fact forming a cartel. In its report, the relevant product market was defined as alcohol and the geographic definition of the relevant market was the whole Brazilian territory, since the central-south production was sold all around the country. 

With respect to the impact these associations provoked in the prices of alcohol in Brazil, SEAE’s report indicated that the creation of BBA had kept prices artificially high, and that when the government had stopped dictating the prices of alcohol in February of 1999, the market had immediately started signaling the excess capacity. Moreover, from February until May of the same year, the prices had fell 33,9% for the producer and 16,8% at the fuel stations, while the prices for gasoline had increased by 14,1%. The first increases in the prices for alcohol had only happened in May, when BBA began operating and since then, were raised by 216,5% for producers and 73,1% for the final consumer.

This artificial increase in price through the coordinated activities in which BBA engaged, according to SEAE, reduced the flexibility of the prices of alcohol and with that hampered the well functioning of the market, stimulating the stocking of the product. This interference with the market would ultimately lead to higher prices paid by consumers. SEAE understood that the operation of this cartel as the single seller of most of the alcohol production of the central-south region of Brazil, was very close to a monopoly situation, where the firm maximizes its profit, through a rational decision to reduce output and increase price above the competitive level. This would amount to a loss in social welfare, through a loss in deadweight loss, which is the part of the total excess that would not be appropriated by producers or consumers. 

SEAE concluded that the existence of BBA and of Brasil Álcool facilitated the coordination among the firms, restricting competition and ultimately harming consumers. These associations reduced the member firms incentive to improve their production techniques, as any increase in price would necessarily benefit all the producers, despite of how efficient they were. In the absence of the associations, in SEAE’s view, the sector would have adjusted accordingly to the different productivity levels of the firms. The least efficient would have probably left the market, others would merge, but the sector as a whole would have survived. 

The Newspaper Cartel Case  On March 6th of 1999, the four largest newspapers in the city of Rio de Janeiro simultaneously raised their prices in 20%. Aside from the coincidence with respect to the date and the percentage of the raise, the four published almost identical notes justifying the price increase. In addition, there was also strong evidence that this concerted practice was made possible through the owners’ trade association in Rio de Janeiro, since all the notes explaining the raise, mentioned the association.

SEAE brought a representation to SDE, which then decided to carry out preliminary inquiries on this matter. The evidence gathered at SDE corroborated SEAE’s findings and was the basis for the opening of an administrative procedure to investigate the existence of a cartel.

The administrative procedure was sent to SEAE for examination. The relevant market was then defined as the largest newspapers in Rio de Janeiro. Although the four newspapers were targeted to different consumers, two of them to the low-end and the other two to the high-end, they competed among themselves. Therefore, a small but significant and non-transitory price-increase would have been enough to divert sales from one to the other. SEAE concluded that the maneuver of proportionally raising prices, had the purpose to maintain the segmentation of the public among them (high-end and low-end), preventing the diversion of the demand from one to the other and allowing each newspaper to keep its market-shares.

After analyzing the available data at that point, SEAE confirmed the preliminary findings of both agencies and concluded there had been a concerted price increase. A recommendation that the four newspapers should be punished for collusive behavior was then issued to SDE, where the instruction of the case is currently being complemented, before it is sent to CADE for a decision.
The Fuel Retailers Cartel Cases  During the past two years, SEAE and SDE have jointly conducted several investigations of fuel retailers in different regions of Brazil. One of them was closed at SEAE in February of 2002 and was sent to SDE, were the instruction of the administrative procedure is being finalized. From there, it will be sent with SEAE’s and SDE’s recommendations to CADE for a decision. The other two have already been submitted to CADE and should be decided in the near future.

Florianópolis: Since the beginning of 2000, consumers in Florianópolis systematically complained about the high prices of gasoline. After several articles in the press comparing the prices charged in other cities of the country and increased dissatisfaction expressed by the people of the city, the House of Representatives of the State of Santa Catarina began conducting public hearings on the matter.

During one of these hearings, where were also present members of the Consumer’s Protection Agency and of the State Public Attorney’s office, it was suggested to them, that their profit margin should be 15,5% plus the transportation cost, calculated over the invoice of the purchase order from the distributors.
After the public hearing, the retailers’ trade association held a meeting to decide on the suggested profit margin. Although not many associates were present at the meeting, the majority approved the 15.5% margin. Few days after that, the fuel retailers of Florianópolis started a price-war.

During the same period, the office of the Public Attorney of the State of Santa Catarina was already investigating the strong evidence that the retailers’ conduct was a cartel. These findings plus the fact that the Public Attorney present at the public hearing had noticed there, that some retailers had resisted the simultaneous price increase, led the office to file for a judicial order requesting the wiretapping of the telephone of the president of the trade association. The recordings showed that he had been an intermediary in the negotiations for the price increases and had threatened some retailers that were hesitant to raise prices. These recordings corroborated the evidence of collusive behavior and based on them, the Public Attorney’s office offered a criminal representation before the state court and submitted a formal representation to SDE, where an administrative procedure was initiated.

In the course of the administrative procedure, SDE determined that for 20 days, the fuel stations should charge the price that had been in effect on June 17th of 2000, a few days after the meeting at the trade association. At the request of SDE, SEAE elaborated an economic analysis of the case and submitted a report concluding that the fuel retailers of Florianópolis had entered an agreement that resulted in an uniform price increase after June 21st of 2000.

SDE finalized the instruction of the case and presented it to CADE, where it should be decided during the first semester of 2002.

Goiânia: In October of 2000, SDE initiated an administrative procedure to investigate the coordination among the fuel retailers of Goiânia. The alleged collusive behavior had been instigated by Sindiposto, the retailers’ trade association in Goiânia, and by its president.

During the preliminary investigations, SDE questioned the president of Sindiposto and he admitted to having recommended to the gasoline and alcohol retailers that they should have the same profit margin for gas, alcohol and diesel. Based on this admission; on data indicating that the fuel prices in Goiânia were uniform throughout the city; and on an interview given to the press, where the president of Sindiposto talked about an imminent price increase, SDE initiated the administrative procedure to investigate the alleged coordinated behavior.

Simultaneously, the Public Attorney of the State of Goiás was also conducting a separate investigation that culminated in a civil lawsuit, where it obtained through a judicial order, the wiretapping of the telephone conversations between the representatives of Sindiposto and the retailers. The transcripts of the recordings as well as all the evidence collected at SDE was sent to SEAE, where the instruction of the case would be complemented. 

Through the analysis of the data on prices of fuel, assembled by the National Agency of Petroleum (ANP), SEAE examined the indications of uniform price increases, immediately after the representatives of the trade association defended in the press, an ideal price for the litre of gasoline in Goiânia. It is worth mentioning that the same behavior was noticed in January of 2002, despite the preliminary order given by SDE in October of 2000, determining the termination of such practices.

In addition, the transcripts of the telephone recordings revealed conversations between the retailers and the trade association representatives where they agreed on fixing prices and profit margins, on common dates for price increases and on how these concerted practices would be monitored.

The evidence gathered during the preliminary investigation performed by SDE; the information collected by the Public Attorney’s Office; the data assembled in preparation of SEAE’s report; along with the characteristics of the market, led SEAE to offer the following recommendations:

1) that Sindiposto and its president should be fined for instigating the coordinated behavior among its associates;

2) the creation of an educational program aiming at the prevention of similar practices in the future;

3) the initiation of a new administrative procedure to investigate the non-compliance with SDE’s determination in October of 2000 to terminate the collusive behavior; and

4) in the event that CADE condemns this practice, that the decision should be published in a large newspaper.

In February of 2002, SEAE and SDE submitted its report to CADE, where it will be decided in the near future.

Federal District: In February of 2002, SEAE submitted its analysis for the instruction of the administrative procedure initiated by SDE that investigated Sinpetro-DF, the trade association of the fuel retailers of the Federal District. The investigation concerned two elements: 

1) the obstruction of the entry of a competitor in the fuel retail market of the Federal District; and

2) the refusal to sell a refined diesel oil in the Federal District.

With respect to the first element, SEAE’s report remarks that Sinpetro-DF tried to influence the drafting of legislation of the Federal District that blocked the granting of permits to build fuel stations in certain areas, such as the parking lots of supermarkets, hyper-markets and shopping centers. For that, Sinpetro-DF held meetings to discuss the need to pass a law with that specific purpose. As the analysis of the reports of the meetings indicate, the associates were explicitly coordinating to block the entry of a large group of hyper-markets in the fuel retail market in the Federal District. The draft of the bill proposed by Sinpetro-DF became law in January of 2000, and since then, supermarkets and hyper-markets have been banned from opening fuel stations in their lots.

The sale of diesel oil in Brazil is regulated by the National Department of Fuel (DNC). According to a determination issued by DNC, the sale of the refined diesel oil at the same price of the regular one was compulsory, whenever the regular diesel was unavailable at the fuel station. Reports of meetings at Sinpetro-DF, also indicated that the retailers had agreed on not selling the refined diesel oil, in order not to have to sell it for the same price as the regular diesel.

Through the use of economic evidence, SEAE’s report examined the conditions of the retail market that facilitated the coordination among competitors, as follows:

1) the firms have similar costs, productions and objectives;

2) homogeneous product;

3) high barriers to entry, specially those related to the regulatory issues in the Federal District;

4) inelastic demand; and

5) the existence of a trade association with a high level of representation (94,7%) and the ability to congregate the interests of its associates around anticompetitive conducts.

Based on the elements mentioned above, SEAE concluded there was enough evidence of a cartel and submitted the following recommendations to CADE in its final report:

1) the imposition of fines to Sinpetro-DF, and two chains of retailers in the Federal District;

2) that CADE should inform the Municipal Legislative Power of the Federal District about the anticompetitive effects of the law that blocked the entry of supermarkets and hyper-markets in the fuel retail market;

3) the initiation of a new administrative procedure to investigate the participation of other retailers associated to Sinpetro-DF, in the collusive practices mentioned above;

4) the publication of the decision of CADE in a large newspaper of the Federal District, if CADE decides for the condemnation of Sinpetro-DF and of the two chains of retailers; and

5)  the creation of an educational program aiming at the prevention of similar practices in the future.

SEAE’s report was presented to SDE, where the instruction will be finalized to be sent to CADE subsequently. 

The Airline Cartel Case This administrative procedure was initiated in March of 2000 by SDE, after the preliminary investigation conducted by SEAE during the second semester of 1999, indicated evidence of collusion among four of the main airlines that operate within Brazil. 

In August 1999, the presidents of the four major airlines in Brazil met privately in a luxury hotel in São Paulo. Just five days after the meeting, the prices of the flights between central airports of Rio de Janeiro and São Paulo went up, by exactly 10%, for the four airlines whose presidents had met. The price increase, in the same day and by the same amount, affected the most lucrative market in Brazilian air transportation industry. The route between São Paulo and Rio de Janeiro connects the two major cities in the country and serves thousands of business travelers every day. The four airlines had 100% of the market for regular air transportation services in that route.

The airlines were asked to explain the motivation for the price increase on that specific day. In response to this request, the companies gave unspecific answers and did not mention the price increase of their competitors or any price matching policy. Also, there was no explanation for the choice of that specific date and amount of increase. Having discarded alternative explanations for the price increase, SEAE saw this case as a price-parallelism with a plus factor, and decided to recommend to SDE to open an administrative process against the four airlines.

After the administrative procedure was initiated, the airlines changed their defense and argued that the raise was a result of a frequent conduct in the airline industry, where the leader firm imposes the price increase and the others simply match it. They attributed the uniform increase to the computerized system of the Airline Tariff Publishing Company (ATPCO). This system is a data base of the tariffs charged by the 700 largest airlines around the world. The companies allege that by monitoring it daily, they became aware on August 6th of 1999, of a price increase published by the leading airline, which would become effective three days later.

SEAE concluded during its preliminary investigations that although possible, it was highly unlikely that the uniform price increase had motivated by the airlines simply observing the ATPCO system, without previously exchanging information. The supposed leader posted its price and less than one hour later a second airline also informed its 10% increase. According to the airlines themselves, it takes at least 35 minutes to feed the system and in effect, this usually takes much longer.

The investigative report submitted by SEAE also detailed other anticompetitive tools employed by the airlines, to exchange information about the planned price increase through the ATPCO system, such as the “first ticket date”. This command allowed the airline to disseminate information about a new price to the other companies, but to withhold this information from the computer reservation systems until three days later. As a result, during those three days, only the competing airlines knew that one of them was planning to increase its prices, but not the customers or the travel agents. With that, in the event that the price increase was not matched by competitors, the first airline could have simply cancelled the price change and no one else would have had any knowledge of these events.

SEAE understood that the use of first-ticket dates on ATPCO system is potentially harmful for competition in the airline industry. The system increases the potential risks for market coordination, without reducing the search costs or creating better conditions for comparison shopping by consumers. The report, therefore, recommended that it should be ruled illegal since it limits, restrains and injures open competition, and arguably, is a way to obtain or otherwise influence the adoption of uniform or concerted business practices among competitors. Aside from the immediate prohibition of the “first ticket date” command, SEAE also recommended that SDE should initiate specific investigation about the services offered by ATPCO, to evaluate to what extent other communication tools it made available would facilitate coordination among competitors in the airline industry in Brazil.

SEAE’s condemnation of the ATPCO system coincides with the international jurisprudence in this area, specifically with the understanding of the U.S. Department of Justice during the investigations carried on from 1988 to 1990. As a result of it, ATPCO signed a consent decree in which they agreed to change their system in a way that competing airlines in the United States would not be able to see future price increases of their rivals before they were available for sale. However, the system was only adapted to comply to U.S. law, so the service to the rest of the world, other than the United States and Canada, continues to be the same as it was before.

The administrative procedure returned to SDE, where the instruction of the case will be finalized soon. Subsequently, the case will be sent to CADE for a decision, which will probably establish an important legal precedent regarding information exchange tools.

IV. Economic Regulation

One of the main initiatives taken by SEAE with respect to economic regulation in 2001, was the Project “Governmental Politics and Regulation of the Pharmaceutical Drug Market”, a study carried out by the Getulio Vargas Foundation and financed by the Fund for the Defense of the Diffuse Rights. This study focused on the main aspects of the debate on the regulation of the pharmaceutical sector, taking under consideration the imperfections of the market. Several elements of the demand for pharmaceutical drugs in Brazil were analyzed and later became important references for the assessment of competition and regulation in the pharmaceutical market. This study was subsequently transformed in a Working Paper by SEAE, with the following main topics:

· Asymmetric information in the pharmaceutical drug market and the implications for competition policies;
· Regulation of the pharmaceutical drug industry;
· Consumer expenditure with pharmaceutical drugs in Brazil;
· Review of the empirical literature;
· Framework and description of data; and
· Conclusions and policy proposals.
V. International Affairs

Among the recent initiatives of SEAE, SDE and CADE in the international arena it is worth mentioning: 

· a visit in 2000 of a representative from the OECD, Mr. John Clark, to advise on the legal framework of the draft-bill proposing a new structure for the Brazilian System for Competition Defense and several amendments to the current law;

· the organization in 2001 of two international seminars by the SBDC in collaboration with the OECD; the first in May; on the topic “Enhancing Competition Policy in Brazil: New Legislation and Policies”; and a second one in December on Merger Analysis for the staff of the three agencies;

· the access granted to SEAE to the exclusive OLISNet/OECD data bank, which allows SEAE’s personnel to research restricted technical documents;

· the participation of SEAE, SDE and CADE in the Competition Law and Policy Committee of the OECD, where Brazil is an observer country. There were three Committee meetings in 2001, that were held in Paris, and representatives from the SBDC attended all of them;

· the participation of the President of CADE, Mr. Joao Grandino Rodas, of the Secretary for Economic Monitoring, Mr. Claudio Considera and of the Secretary of Economic Law, Mr. Paulo de Tarso Ribeiro, in the III International Workshop on Cartels, held in Ottawa, during November of 2001. Due to the emphasis that is currently being given to cartel enforcement by the Brazilian antitrust authorities, Brazil was invited to host and organize the IV International Workshop on Cartels, to be held in Rio de Janeiro, in September of 2002.

Annex

Table 1.  Total of Cases Submitted to CADE in 2001

	Month
	M
	AP
	VA
	IF
	PI
	CON
	RE
	COM
	Total

	January
	97
	5
	---
	7
	1
	2
	---
	---
	112

	February
	28
	1
	1
	8
	3
	---
	---
	1
	42

	March
	61
	4
	---
	6
	2
	---
	---
	---
	73

	April
	57
	1
	---
	8
	1
	1
	---
	---
	68

	May
	71
	4
	---
	5
	1
	---
	---
	1
	82

	June
	54
	7
	---
	7
	1
	---
	---
	---
	69

	July
	45
	5
	---
	6
	---
	1
	---
	---
	57

	August
	52
	---
	---
	1
	---
	2
	---
	---
	55

	September
	54
	1
	---
	3
	---
	1
	---
	---
	59

	October
	39
	1
	---
	1
	---
	3
	1
	---
	45

	November
	41
	1
	---
	2
	1
	---
	---
	---
	45

	December
	22
	---
	---
	---
	---
	---
	---
	---
	22

	Total
	621
	30
	1
	54
	10
	10
	1
	2
	729


Source: CADE

Notes:  M = Mergers; AP = Administrative Procedures; VA = Voluntary Appeal; IF = Infringement Files; 

PI = Preliminary Investigations; CO = Consultations; RE = Representations; COM = Complaints

Table 2. Total of Cases Decided by CADE in 2001

	Month
	M
	AP
	VA
	IF
	PI
	CO
	RE

	January
	72
	1
	---
	4
	1
	2
	---

	February
	50
	3
	---
	4
	3
	1
	---

	March
	51
	8
	---
	8
	6
	2
	---

	April
	34
	5
	---
	4
	7
	---
	1

	May
	60
	2
	1
	10
	---
	---
	---

	June
	78
	7
	---
	5
	7
	---
	---

	July
	---
	---
	---
	---
	---
	---
	---

	August
	---
	---
	---
	---
	---
	---
	---

	September
	107
	5
	---
	6
	---
	---
	---

	October
	64
	2
	---
	4
	8
	---
	---

	November
	51
	1
	---
	1
	---
	---
	---

	December
	17
	---
	---
	7
	---
	1
	---

	Total
	584
	34
	1
	53
	32
	6
	1


         Source: CADE

Notes: M = Mergers; AP = Administrative Procedures; VA = Voluntary Appeal; IF = Infringement Files; 

PI = Preliminary Investigations; CO = Consultations; RE = Representations
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Chapter 3. 
Canada

I. Introduction

This chapter summarizes the work of the Competition Bureau for the fiscal year ending March 31, 2001, under the four Acts the Bureau administers:

· the Competition Act

· the Consumer Packaging and Labelling Act (non-food products)

· the Precious Metals Marking Act

· the Textile Labelling Act.

Unquestionably, 2000–2001 was a period of intense activity and achievement for the Competition Bureau.  In addition to our ongoing work, three major issues required our particular attention.

The first of these involved proposed amendments to the Competition Act brought forward in four private members’ bills. The amendments, designed to ensure the continuing effectiveness of Canada’s competition policy in today’s rapidly changing global marketplace, dealt with a range of issues, including deceptive mail contests, the dispute resolution process and the powers of the Competition Tribunal. To determine the level of support for the amendments, the Bureau held broad-based consultations, inviting submissions and holding 12 round-table sessions across Canada. The Public Policy Forum analyzed the results of these consultations and published its results in a report released in December 2000. The Minister of Industry examined the report and tabled a bill to amend the Competition Act in April 2001.

The second issue concerned abuse of dominance in the airline industry. During 2000–2001, the Bureau continued its efforts to protect competition in the domestic industry, but serious concerns about abuse of dominance in this area remain. We received numerous complaints, many from consumers concerned about high air fares and deteriorating service (although these do not raise a concern under the Act). As well, nine airlines complained that Air Canada had abused its dominant position through predatory or exclusionary behavior.  Seven of these complaints have been settled or are currently being examined. Two, however, resulted in formal inquiries under the Act, and these led the Bureau to file an application with the Competition Tribunal in March 2001 to prevent Air Canada from engaging in anti-competitive behavior.

Third, the Bureau was involved in a major test case on mergers — the acquisition of ICG Propane Inc. by Superior Propane Inc. in Atlantic Canada. We view this case seriously because the merger, if successful, would have a significant negative impact on consumers, contrary to the purpose of the Competition Act, namely “to provide consumers with competitive prices and product choices.” The case went before the Competition Tribunal in early 1999 and is still before the courts.

On top of its work on these key issues, the Bureau played a major role on the international stage in 2000–2001, markedly increasing its cooperation with competition agencies in other countries. In addition, the Bureau was involved in a wide range of criminal and civil cases concerning offences under the Competition Act, and continued to vigorously promote competition. Last, but by no means least, the Bureau made every effort to inform and assist Canadian consumers through speeches and conferences, and its Web site, information bulletins, news releases and 1-800 number.

II. Recent Developments and Changes in Law or policy 

A. Review of the Competition Act

In 1999–2000, the House of Commons Standing Committee on Industry, Science & Technology began hearings to review the anti-competitive pricing provisions of the Competition Act.

The committee’s preliminary findings are that the government, after consulting with the public, should consider whether to do the following:

· modify the abuse of dominant position provision (section 79) to deal with predatory pricing and price maintenance

· introduce guidelines on abuse of dominant position and conspiracies

· make the price discrimination provisions reviewable

· permit private individuals to make applications to the Competition Tribunal

· introduce an interim cease and desist order

· create a two-track approach for agreements relating to conspiracies (section 45)

· re-evaluate the minimum thresholds for reviewing a merger.

B. Amendments to the Competition Act

Following the acquisition of Canadian Airlines by Air Canada, the government adopted new legislation governing the airline industry. Bill C-26, an Act to Amend the Canada Transportation Act, the Competition Act, the Competition Tribunal Act and the Air Canada Public Participation Act and to Amend Another Act in Consequence, came into force on July 5, 2000. This Act, along with the subsequent enactment of airline regulations under section 78 of the Competition Act, on August 23, 2000, provided the Bureau with new legislative tools to address concerns related to the conduct of a dominant carrier in this industry. Further information about this subject can be found in chapter 5 of this report.

III. Enforcement of Competition Laws and Policies

A. MERGERS 

a) Crossmedia Mergers

The year 2000–2001 was a particularly active one for the Bureau in the area of merger examination of crossmedia amalgamations. Similar activity occurred in the United States, with competition authorities paying particular attention to the AOL-Time Warner merger.

b) Case Summaries

The Coca-Cola Company of Canada and Cadbury Beverages Canada Inc.: Last year’s annual report noted that the Bureau was reviewing the case of the Coca-Cola Company of Canada and Cadbury Beverages Canada Inc. On July 26, 2000, the two companies announced that they had mutually agreed to no longer pursue the acquisition by Coca-Cola of Cadbury Schweppes’ beverage brands in Canada and Mexico. The two parties stated that as a result of competition concerns raised by the regulatory authorities in both countries, they had agreed to end the uncertainty and forgo this aspect of the transaction. As a result, the Bureau closed its file on this matter.

Canadian Waste Services and Browning-Ferris Industries Ltd.: On April 26, 2000, the Commissioner filed an application with the Competition Tribunal challenging Canadian Waste Services Inc.’s acquisition of the Ridge landfill in southern Ontario from Browning-Ferris Industries Ltd., a subsidiary of Allied Waste Industries Inc.

The Commissioner made the application following a thorough investigation beginning in 1999 that involved the full merger of Canadian Waste Services and Browning-Ferris Industries, and resulted in a voluntary restructuring of the transaction. While other competition concerns arising from the full merger had been resolved, the effects of the acquisition of the Ridge landfill remained in dispute. Canadian Waste Services, the largest waste management company in Canada, already owned six landfills in southern Ontario. The Commissioner concluded that the acquisition of the Ridge landfill would likely prevent or substantially lessen competition in the provision of disposal services in the Greater Toronto Area and in the Chatham-Kent area due, in part, to high barriers to entry and a lack of effective remaining competition. Although Canadian Waste Services acquired the Ridge landfill, the Com-missioner obtained a consent interim order from the Competition Tribunal to ensure that the operations of the Ridge landfill remained separate from the business operations of Canadian Waste Services pending final resolution of the application.

Prior to commencement of the hearing, Canadian Waste Services and the Commissioner jointly submitted a detailed statement of agreed facts to the Competition Tribunal, which was the first time this approach was used in a contested proceeding. This resulted in a shorter hearing time and the need for fewer witnesses. In addition, the Commissioner and Canadian Waste Services participated in an electronic filing pilot project with the Competition Tribunal, in which the parties presented all the documentary evidence at the Tribunal hearing in electronic format. The hearing took place in November 2000.  The Tribunal rendered its decision on March 28, 2001.  The Tribunal allowed the Commissioner’s application, ruling that the acquisition of the Ridge landfill by Canadian Waste Services would substantially lessen or prevent competition in both the Greater Toronto Area and in Chatham-Kent. The Tribunal will decide on the appropriate remedy at an upcoming hearing.

Toronto-Dominion Bank and CT Financial Services: In February 2000, Toronto-Dominion Bank acquired CT Financial Services, the parent company of Canada Trust. The merger was approved by the Competition Bureau and the Minister of Finance in January 2000 on the condition that the merging parties provide written undertakings to divest certain bank branches, as well as Canada Trust’s MasterCard credit card portfolio, to acceptable purchasers within a specified time period.  The Bureau required these divestitures to remedy competition issues in retail branch banking in the Kitchener, Port Hope and Brantford markets, as well as in the Canadian credit card network market. Following the merger, the merging parties managed and operated these assets independently from their own operations prior to being divested.

Toronto-Dominion Bank has fulfilled its obligations as specified in the written undertakings. In particular, with prior approval from the Bureau, it sold 11 retail branches in the Kitchener area and one in Port Hope to the Bank of Montreal, and one retail branch in Paris, Ontario, to Laurentian Bank of Canada. In addition, Toronto-Dominion Bank sold the Canada Trust MasterCard issuing portfolio to Citibank Canada and the acquiring portfolio to First Data Acquisition Corp.  These transactions resulted in greater competition in the relevant markets.

Lafarge Canada Inc. and the Warren Paving & Materials Group Limited: On July 25, 2000, Lafarge Canada Inc. and Kilmer Van Nostrand Co. Limited (KVN) announced the acquisition of KVN’s wholly owned subsidiary, the Warren Paving & Materials Group Limited, by Lafarge.  Lafarge is an indirect subsidiary of Lafarge S.A. of France, one of the world’s leading producers of construction materials. Lafarge has significant aggregate, paving and asphalt operations throughout Canada. Warren produced aggregates and operated an asphalt business in Ontario, Alberta, Saskatchewan and British Columbia.  After a thorough review of the proposed merger, the Bureau concluded that it would likely substantially lessen or prevent competition in the supply of aggregates to the Edmonton area and in the Fraser Valley in British Columbia. Lafarge provided the Bureau with under-takings to divest a significant portion of Warren’s aggregate operations in the Edmonton area and to terminate a marketing agreement between Warren and another competitor. Lafarge also agreed to divest Warren’s aggregate business in the Fraser Valley.  These undertakings provided the Bureau with the right to monitor Lafarge’s compliance and to apply to the Competition Tribunal for a consent order to formalize the agreement.

Superior Propane Inc. and ICG Propane Inc.: In December 1998, the Bureau challenged the acquisition of ICG Propane Inc. by Superior Propane Inc.  Hearings were held before the Competition Tribunal in late 1999 and early 2000, and a hold separate consent order was put into effect.

On August 30, 2000, the Tribunal found that the merger would prevent competition in Atlantic Canada and substantially lessen competition in many local markets across Canada, as well as for national customers.  However, while acknowledging that the appropriate remedy would be the total divestiture of ICG Propane, a majority of Tribunal members concluded that the two companies had successfully raised the efficiency defense and, thus, should be allowed to merge. The Tribunal applied what economists refer to as the total surplus standard and concluded that the efficiency gains from the merger could only be compared with the merger’s negative impact on the economy’s use of resources.  Under this standard, other effects of the merger, notably that consumers would pay higher prices greatly to the benefit of the merging parties, could not be considered.  In light of this decision, the merging parties filed a motion with the Tribunal to dissolve the hold separate consent order. The Tribunal agreed, saying that it lacked jurisdiction to uphold the order, and the Bureau failed in its attempt to stay that decision. Subsequently, the Bureau asked the Federal Court of Appeal to review the Tribunal’s decision concerning both the efficiency defense and the dissolution of the hold separate consent order. The Bureau also asked that the order be reinstated during the appeal process, but this request was refused.

The appeal was heard in January 2001. At that time, the Federal Court reserved judgment on the efficiency defense and rejected the appeal of the order.

Dow Chemical Company and Union Carbide Corporation: In a worldwide transaction announced on August 4, 1999, the Dow Chemical Company entered into an agreement to buy Union Carbide Corporation, potentially merging two of the largest and most technologically advanced chemical companies in the world, with combined operations in 168 countries. The merger review involved multiple products and geographic markets, and required extensive cooperation among the Bureau, the U.S. Federal Trade Commission and the European Commission.

Following a thorough investigation, the Bureau identified significant anti-competitive effects in a number of product markets.

In February 2001, as a result of these competition concerns, the parties agreed to divest important polyethylene technology assets and intellectual property rights to BP Amoco PLC, Dow’s global ethyleneamines business to Huntsman Corporation, and Dow’s global ethanolamines business and Dow’s methyldiethanolamine-based gas treating products business to Ineos plc.

Lafarge S.A. and Blue Circle Industries PLC: In February 2000, Lafarge S.A. of France made an unsolicited offer through the London stock exchange to acquire all the shares of Blue Circle Industries PLC of the U.K. Under the terms of the London stock exchange, this bid had to be accepted by the majority of Blue Circle shareholders by May 2000.

Both companies sell to Canadian customers, and export significant quantities of cement from their Ontario facilities to customers in the northern United States. Both are highly vertically integrated, supplying ready-mix concrete and concrete products, as well as aggregates, to various Ontario markets.  The Bureau worked closely with the U.S. Federal Trade Commission in its investigation of the proposed merger.  It concluded that, if the merger went through, it would likely substantially lessen or prevent competition in Ontario for cement and related construction materials. 

Abitibi-Consolidated Inc. and Donohue Inc.: In February 2000, Abitibi-Consolidated Inc. announced its intention to acquire Donohue Inc. for approximately $7.1 billion, significantly increasing the size of the world’s largest newsprint maker.

After a thorough review, the Bureau concluded that the transaction would likely substantially lessen or prevent competition in the supply of newsprint in eastern Canada.  However, the Bureau determined that the merger would not raise serious competition concerns in other Canadian markets where Abitibi and Donohue operate.

CanWest Global Communications Corp. and Hollinger Inc.: In July 2000, CanWest Global Communications Corp.  announced its intention to acquire the majority of Hollinger Inc.’s Canadian media interests, including its large metropolitan daily newspapers and community newspapers, a 50 percent share of The National Post, and Internet assets such as Canada.com. The Bureau reviewed the proposed transaction and concluded that, since there was no evidence that newspapers, the Internet and television compete directly for retail advertising normally found in newspapers, the transaction would not substantially lessen competition in those markets for advertisers.

However, the Bureau expressed competition concerns about the impact of the resulting connection between Canada’s two principal business newspapers, The Globe and Mail and The National Post, through the business-oriented specialty channel, ROBTv, in which both CanWest (affiliated with The National Post) and The Globe and Mail had interests.

As a result of these concerns, CanWest agreed to the Bureau’s request to place its entire investment in ROBTv in trust, pending resolution of the partnership situation.

Quebecor Inc. and Groupe Vidéotron Ltée: In a public offer made on September 27, 2000, Quebecor Inc., through its subsidiary Quebecor Média Inc, proposed acquiring all the outstanding shares of Groupe Vidéotron Ltée. This would have given Quebecor control, in viewership terms, of the first and third largest French-language television networks in Quebec, TVA and TQS. As a result, Quebecor would control more than half of all the French-language television advertising revenues in the province.  The Commissioner concluded that this proposed merger would likely prevent or substantially lessen competition in the sale of French-language advertising air time in Quebec.

On March 13, 2001, the Bureau announced, following its review of other aspects of the transaction, that com-petition would remain vigorous in the other markets it had examined, including access to high-speed Internet services and the supply of advertising space in magazines, on Internet sites and in other French-language media in Quebec.

Trilogy Retail Enterprises L.P. and Chapters Inc.: In November 2000, Trilogy Retail Enterprises L.P., in a hostile takeover attempt, announced an offer to acquire a majority share of Chapters Inc., with the purpose of merging Chapters with Indigo Books & Music Ltd. In February 2001, Trilogy was successful in this bid.  Chapters is the dominant book retailer in Canada, owning 76 book superstores, the World’s Biggest Bookstore in Toronto, and 231 mall-based bookstores.  Indigo is the only other significant owner of book superstores in Canada, with 15 locations.  The Bureau’s review determined that the proposed transaction would be problematic for both consumers and publishers and could substantially lessen or prevent competition in both upstream and downstream markets.  The Bureau was concerned that the high concentration in book retailing would increase with the merger, as would the ability of the merged entity to impose anti-competitive terms of trade on publishers.

As of March 31, 2001, Bureau negotiations to resolve the competition concerns were continuing.

c) Merger Benchmarking

In 2000–2001, the Competition Bureau completed a benchmarking study of the merger review process in Canada. Through interviews with staff, stakeholders, other antitrust agencies and members of the international competition bar, the Bureau identified best practices in Canada and abroad to ensure that the Canadian merger review process remains efficient, effective, timely and transparent.

B. Anti-Cometitive Activity

a) Airline Industry

Following the acquisition of Canadian Airlines by Air Canada, the Competition Bureau took on additional responsibilities in order to protect competition in the domestic airline industry. Bill C-26, which passed on July 5, 2000, contained a number of amendments to the Competition Act dealing specifically with competition issues in the airline industry. The subsequent enactment of airline regulations under section 78 of the Competition Act (August 23, 2000) provided the Bureau with an additional tool to address concerns about the conduct of the dominant carrier. The past year has seen some new players enter the industry, expansion by existing players into new markets, as well as further consolidation. Throughout, the Bureau has been actively involved in responding to complaints and administering the new legislation.
b) Criminal cases 

Misleading Advertising


· In August 2000, 3181731 Canada Inc., doing business as Direct Health Organization, Columbus Health Centre, New Opportunities Publications and Canadian Shipment Centre, pleaded guilty to misleading advertising and was fined $500 000. The company had urged consumers through mail samples to purchase various weight-loss products and to get involved in a get-rich-quick program. Subsequent investigation determined that these representations had not been based on adequate or proper tests.

· In November 2000, three individuals and two companies were charged under the misleading advertising provisions of the Competition Act for allegedly invoicing businesses for unsolicited Internet directory listing services.

Deceptive Telemarketing

· In September 2000, 35 criminal charges under the telemarketing provisions of the Competition Act were laid against F.D.G. Fortune One Group and F.N.G. First National Galleries, their principal director and five telemarketers.

· In December 2000, the director of S.S. Viking Indus-tries, S.C. Canadian Clearing Centre Inc. and Exclusive Premium Distribution Centre S.C. Corporation pleaded guilty to three criminal charges of misleading advertising and was sentenced to pay $300 000, the highest fine ever imposed against an individual for deceptive telemarketing under the Competition Act.

· In December 2000, C.S.R.H. Heritage Group Inc. was fined $700 000, and its manager sentenced to a six-month conditional jail term, for promising consumers valuable awards if they bought promotional products at what were determined to be inflated prices.

· In December 2000, a charge of misleading advertising was laid against Dial America Teleservice Corporation and its director related to telemarketing activities through which the company sold U.S. consumers credit card protection.

Deceptive Marketing Practices

· In September 2000, in a civil case, the Bureau registered a consent order with the Competition Tribunal against Gestion Professionnelle (électroprotections) Inc. (GPI) to cease the marketing of the ML-10, an electronic anti-corrosion device. Under the terms of the order, obtained under the deceptive marketing provisions of the Competition Act, GPI agreed to stop selling the device and to refrain from marketing it, or any other similar device, until appropriate tests took place.

· In March 2001, in a civil case, the Bureau filed an application with the Competition Tribunal for an order against P.V.I. International Inc. and two corporate officers with respect to the promotion of a fuel-saving device, the Platinum Vapor Injector.

Consumer Packaging and Labelling Act

On December 13, 2000, Gaston Charbonneau Ltée was convicted on three charges under the Consumer Packaging and Labelling Act. An inspection of several lots of compost revealed that the product did not contain the net quantity declared on the label.  The company was fined $3000 and the product in question was seized and removed from sale.

Price Maintenance

In September 2000, the Competition Bureau laid charges against Les Pétroles Irving/Irving Oil Inc., a major supplier of petroleum products, and two gasoline retailers for having contravened the price maintenance provisions of the Competition Act. In October 2000 the case went before the Quebec Court, which decided that there was insufficient evidence to go to trial, since the element of threat as defined by the Act was not demonstrated by the facts. Following this judgment, a writ of certiorari was filed in Quebec Superior Court.

Domestic Conspiracy

· In April 2000, the notaries association of Rivière-du-Loup, Quebec, pleaded guilty to conspiracy to fix the prices of real estate services notaries offered in the regions of Rivière-du-Loup and Trois-Pistoles, Quebec, and was fined $25 000. In addition, a prohibition order was imposed on the association and on 19 notaries in the two regions to prevent and prohibit the commission of similar new offences.

· In October 2000, five snow removal companies and a consulting firm in the greater Montreal area — La Cie de pavage d’asphalte Beaver, Excavation Loiselle et frères Inc, Giguère et Geoffroy Inc, Nepcon Inc, Roxboro Excavation Inc. and 9014-6135 Québec Inc. — were fined $1 million for conspiring to share the market and unduly lessen competition in snow clearing, removal and transportation.

Bid Rigging

In April 2000, Shakemaster Manufacturing Inc., a Calgary-based manufacturer and retailer of pine shakes, pleaded guilty to rigging bids to purchase commercial timber permits at an auction held by the Alberta Land and Forest Service in November 1996. The company was fined $15 000 and prohibited from agreeing to with-hold bids and refrain from competing on purchases of timber from the Alberta Land and Forest Service, and from agreeing on bids without first advising the bidding authority.

Glyphosate-based Herbicides

The Bureau received a complaint alleging that Monsanto Canada Inc., a major producer of glyphosate-based herbicides, was engaging in tied selling and exclusive dealing. The complaint alleged that Monsanto was tying the sale of its herbicide-tolerant seeds to the sale of its herbicide. The complaint also alleged that Monsanto had entered into exclusive contracts with major distributors.

In the spring of 1999, the Bureau advised Monsanto of its concerns with these practices. As a result, in the fall of 1999 Monsanto introduced a new marketing program that removed restrictions on the ability of farmers to use any brand of glyphosate-based herbicide with the herbicide-tolerant seeds. In addition, Monsanto’s revised volume-based distributor and dealer discounts will increase the opportunity for competitive suppliers of glyphosate to gain access to channels of distribution serving the agricultural industry. As these changes resolved the Bureau’s concerns, it discontinued the inquiry.

International Cartels: Conspiracy

· In July 2000, SGL Carbon Aktiengesellschaft pleaded guilty to participating in an international conspiracy to fix prices and allocate markets for graphite electrodes. Graphite electrodes are used primarily in the production of steel in electric arc furnaces, the steelmaking technology used by all mini-mills, and for steel refining in ladle furnaces.  SGL was fined $12.5 million, the largest single fine ever levied under section 46 of the Competition Act. SGL’s conviction followed the March 1999 conviction of UCAR Inc. ($11 million fine) for its participation in the same conspiracy. SGL and the other members of the cartel agreed to restrict their production capacity, to fix the prices they would charge, and to allocate the volumes they would sell of graphite electrodes in world markets. As a result of the international cartel, a regime of uniform pricing existed between the two main suppliers of electrodes to the Canadian market, UCAR and SGL, and alternative supply sources were eliminated. It is estimated that over the course of this conspiracy, from May 1992 until June 1997, graphite electrode prices in Canada increased by more than 90 percent.

· In February 2001, Tokai Carbon Co. pleaded guilty to helping its competitors implement the graphite electrode conspiracy and was fined $250 000.

· In January 2001, Freyssinet Limitée pleaded guilty to rigging a 1991 tender for a contract to supply and install a system to reinforce the concrete base of the Hibernia oil platform, and was fined $800 000.

· In March 2001, Carbone of America Industries Corp.  pleaded guilty to fixing the prices of isostatic graphite in semi-machined and non-machined or block form, and was fined $300000.

· In September 2000, Daicel Chemical Industries Ltd.  pleaded guilty to an international price fixing and market sharing conspiracy involving sorbates that affected prices for 17 years. The company was fined $2.46 million.

c) Alternative Case Resolution

Among the instruments the Bureau has developed to address anti-competitive behavior, alternative case resolution refers to efforts to achieve compliance with the law without contested enforcement measures. The following are examples of cases successfully resolved in this way over the past year.

Price Maintenance

· In March 2000, the Bureau received a complaint that a giftware supplier had allegedly discontinued supplying one of its customers because of the customer’s low-pricing policy. Following a meeting with Bureau officials, the supplier informed the Bureau that it would take all steps necessary to ensure compliance with the Act.

· During the spring of 2000, the Competition Bureau examined a proposed e-commerce program for dealer automobile sales that appeared to raise price maintenance issues under the Competition Act. A key concern was that a “dealer price” was quoted to consumers without an accompanying up-front price disclaimer that “dealers may sell for less.” As a result of Bureau interventions, the Web site was revised to include this disclaimer and to notify consumers that the quoted pricing was negotiable.

· In July 2000, the Bureau examined an allegation that the merchant agreement of a large credit card company contained a binding clause prohibiting businesses from offering discounts to customers who pay by some means other than credit card. On confirming this was the case, Bureau staff met with senior officials of the credit card company to point out how this clause could raise concerns under the price maintenance provisions of the Competition Act. As a result of these discussions, the credit card company removed the clause from the merchant agreement and immediately informed its merchants of the change.

· In October 2000, the Bureau received a complaint that a Quebec coffee machine distributor had discontinued supplying one of its customers because of that customer’s low-pricing policy. As any such behavior is illegal under section 61 of the Competition Act, Bureau officials met with the distributor, who subsequently offered to supply his machines to the complainant.

· In November 2000, the Bureau investigated a complaint that a supplier of quilting fabrics had indicated that the complainant would have to raise prices in order to continue receiving supplies. In December, the Bureau informed the supplier that this alleged conduct is contrary to the price maintenance provisions of the Competition Act and provided documentation.

· An insurance broker refused to provide project insurance to engineers and architects unless they charged in accordance with a suggested fee schedule issued by the association for engineers and architects.  This matter was reviewed with the insurance broker in December 2000 and the broker agreed to take the offending condition out of its policy.

Price Discrimination

· In September 2000, a local retailer and installer of satellite dishes complained that smaller private installers were able to buy identical products at lower prices from his supplier, even though their volume of purchases was smaller. The Bureau contacted the supplier, who acknowledged that the smaller installers were previous employees who were receiving a special employee discount. The supplier agreed to limit the quantities sold at special prices to previous employees.

· During the winter of 2001, the Bureau received information that there were significant variations in the promotional discounts on photocopier equipment that a photocopier manufacturer was offering to competing purchasers. As part of its examination, the Bureau conducted information and compliance interviews with the manufacturer to discuss the price discrimination concerns this activity raised. Consequently, the manufacturer agreed to ensure that its corporate promotional discount policy complied with the Act.  

· In March 2001, the Bureau investigated a situation in which a small retailer of wood tools was not receiving the same discount as his competitors from a particular supplier, even though he was buying the same quantity of tools. After the Bureau informed the retailer of the price discrimination guidelines in the Competition Act, he contacted the owner of the wood tool company, who agreed to provide him with the same discounts.

Abuse of Dominance

In July 1997, the Bureau became concerned about the marketing and selling practices of H.J. Heinz Company of Canada Ltd., a manufacturer of jarred baby food and infant cereal. The Bureau’s concerns focused specifically on Heinz’s anti-competitive practices of making large, lump-sum payments up front to retailers not to stock jarred baby food and infant cereal produced by its competitors, of entering into multiyear contracts for exclusive supply, and of providing discounts conditional upon exclusive supply. In light of the Bureau’s concerns, Heinz provided the Bureau with an undertaking under which it agreed to stop these marketing and selling practices. Consequently, the Bureau discontinued its inquiry in August 2000.

Market Restrictions

· The Competition Bureau examined the competitive impact of a covenant that was part of the sale of the Come By Chance Refinery to its current owners, North Atlantic Refining. The Bureau was concerned that the covenant, which specified that sale products from the refinery could not be sold anywhere in Canada except Newfoundland without compensation paid to Petro-Canada, was a market restriction that was or was likely lessening competition substantially. The Bureau presented its concerns to the parties to the covenant, who in turn negotiated a modified covenant that replaced the required compensation clause with a profit-sharing arrangement.

Conspiracy

In January 2001, an association of insurance adjusters attempted to set the rates at which tow operators would be reimbursed for their services.

Misleading Advertising and Deceptive Marketing Practices

· Following an application filed by six Canadian residents (which is the requirement for this type of inquiry), the Bureau launched an inquiry into the marketing practices of a company that was promoting a special type of spout for the collection of maple sap.  The company claimed the spout was a newly patented product. However, the Bureau’s examination of the matter revealed that the product was not in fact patented, but that the Canadian Intellectual Property Office was reviewing a patent application. Once contacted by the Bureau, the company signed a formal undertaking to stop making the claim, and to send letters to those persons targeted by the advertisement.  

· A distributor and importer of agricultural irrigation systems promoted its product as having the best warranty coverage in the industry, as well as being comparatively superior in performance to its competitors. The target company voluntarily discontinued distributors to cease using advertising materials the claims in which could not be verified.  

· The Bureau received a complaint that a beverage company was promoting its product as being the top-selling product in its class, based on statistics from the previous year, contrary to the false or misleading representation provisions of the Competition Act.  The company submitted a proposed plan of action that included a shipment of new product packaging and the re-labelling of products containing the disputed claim. The steps the company undertook addressed the Bureau’s concerns.

d) Variation of Consent Order

On September 8, 2000, the Competition Tribunal issued a variation of the consent order between the Competition Bureau and the Bank of Montreal et al. that it had originally approved on June 25, 1996.  The amendment means that the Interac Association is no longer obliged to approach the Competition Tribunal on an ad hoc basis for non-compliance issues related to association rules. The amendment allows the Interac board to levy monetary penalties for a range of offences, provided the discipline meets rational business objectives and does not discriminate. 

IV. Economic Regulation

Interventions: As the statutory champion of competition, the Commissioner has the right to intervene before federal bodies and may do so with leave before provincial bodies. The Commissioner’s aim with these interventions is to be the objective voice of economic competitive analysis.  Interventions in the area of deregulation of certain industries serve a dual purpose. First, they sustain and promote a competitive environment. Second, they ensure that when regulation is required it takes the form that least distorts competition and efficiency in the affected markets.

In 2000–2001, the Bureau made a number of significant interventions on issues ranging from the dumping in Canada of refined sugar to issues related to air, marine, road and rail transportation. The following pages outline the Bureau’s interventions in the past year.

Consultation on the Shipping Conferences Exemption Act, 1987: In 1999, Transport Canada invited comments on the Shipping Conferences Exemption Act, 1987, which exempts shipping conferences from the provisions of the Competition Act. In its comments, the Competition Bureau said that instability in rates and services was no longer a valid rationale for the exemption, and recommended that it be revoked. However, in the event that this proposal proved to be unacceptable, the Bureau recommended a number of other changes to the Act.  In light of the submissions, Transport Canada prepared a consultation paper in late 1999 containing various options for change, which it provided to the Competition Bureau for comments.

While not endorsing the option Transport Canada proposed, the Bureau indicated that retaining antitrust immunity while introducing pro-competitive options was acceptable. This option provided for a shorter notice period for independent action, the mandatory right of a member of a conference to offer an individual service contract, an end to tariff filing, and electronic filing of documents. The Bureau also addressed a number of issues concerning the definition of a conference, the complaint mechanism, and the need for a sunset provision. Subsequently, Transport Canada introduced Bill C-14, An Act Respecting Shipping and Navigation and to Amend the Shipping Conferences Exemption Act, 1987 and other Acts, into the House of Commons on March 1, 2001.

Consultation on the International Charter Passenger Policy and Air Transport Regulations: On July 21, 1998, Transport Canada requested the Competition Bureau’s views on Canada’s policy on international charter passenger air services. The Bureau supported a review of Canada’s policy in this area on the grounds that liberalizing the approach to international charter air passenger service could benefit the traveling public through lower prices and more choice. Further, the Bureau held that existing fences, such as pre-booking and minimum-stay requirements, were not appropriate in the current environment. The Bureau also indicated that rules designed to protect Canadian charter carriers from price competition should be eliminated. On April 4, 2000, the Minister of Transport released a new policy for international charter passenger air service that included a number of the Bureau’s proposals.

Consultations on the Draft Abuse of Dominance Guidelines: On May 18, 2000, the Competition Bureau released its draft abuse of dominance guidelines for public consultation and comment. The Bureau developed the guidelines to provide the business and legal communities, as well as the public, with a clear understanding of the enforcement approach the Bureau takes when examining allegations of abuse of dominance in the Canadian marketplace. 

Presentation to the Canada Transportation Act Review Panel: On September 7, 2000, the Competition Bureau made a presentation to the Canada Transportation Act Review Panel. The presentation reviewed the role of the Com-missioner and the interface between the Competition Act and regulation, and examined the concerns of the Commissioner with regard to the effectiveness of the competitive access provision pertaining to rail in the Canada Transportation Act. The Bureau’s concerns about the current restructuring of the airlines were also addressed.

Facilitating Conformity: Retail Jewellery Industry: The Bureau has developed a conformity strategy for the retail jewellery industry in response to concerns from consumers, competitors and industry associations about certain marketing practices of jewellery retailers.  In the Bureau’s 1999–2000 annual report, the Commissioner reported on the first component of the strategy, which was designed to educate and inform jewellery retailers and consumers. During 2000–2001, the Bureau concentrated its efforts on the second component of the strategy — monitoring jewellers’ marketing practices, including visiting retailers to clarify the application of the law and give them the opportunity to voluntarily undertake corrective actions to ensure compliance with the legislation.

Participation on the Federal Domestic Emission Trading Working Group: The Bureau has identified certain broad competition policy and antitrust enforcement issues, including economic and competition issues, which would promote developmental work on DET:

· the initial allocation of tradable permits

· the competitiveness (e.g. market concentration and pricing behavior) and efficiency of the initial permit allocation through an auction mechanism 

· the impact of the initial permit allocation on domestic product market competition and concentration

· the broad categories of gratis allocations

· the administration and enforcement of the Competition Act in relation to GHG emissions

· permit markets. 

Canadian Securities Administrators: Submission on Alternative Trading Systems: In July 2000, as part of an initiative to create a framework permitting the competitive operation of traditional stock exchanges and alternative trading systems (ATS), the Canadian Securities Administrators (CSA) republished for comment its revised Alternative Trading System Proposal.  While supporting the initiative, the Competition Bureau submitted a number of comments in response to the proposal about who should provide market regulation for ATS. The Bureau believes that a regulatory environment allowing for competition among stock exchanges and ATS would stimulate innovation and encourage securities markets to be more responsive to the needs of participants.

Intellectual Property Guidelines: The Bureau’s Intellectual Property Enforcement Guidelines, released in September 2000, promote transparency in the enforcement of the Competition Act for intellectual property issues. The guidelines explain how the Bureau determines whether conduct involving intellectual property raises a concern under the Competition Act.  They also describe how the Bureau distinguishes between those circumstances that warrant a referral to the Attorney General for an examination under the criminal provisions of the Competition Act (section 32) and those that warrant an examination under the general provisions. The Bureau released draft guidelines in June 1999 and again in April 2000 for comment. On both occasions, the Bureau held roundtable discussions across Canada to listen to stakeholders’ views. The Bureau took the comments it received at these sessions into account when finalizing the guidelines.

Labelling Statutes: The Commissioner of Competition administers and enforces three standards-based statutes: the Consumer Packaging and Labelling Act, the Textile Labelling Act, and the Precious Metals Marking Act. These three statutes are intended to ensure the accuracy and adequacy of information provided to consumers.  During 2000–2001, the Bureau conducted 433 inspections under these laws. Actions taken against consumer pro-ducts that did not comply with the legislation included 245 trader corrections, 38 seizures, 19 voluntary disposals and one prosecution.

Internet Sweeps: To promote the Organization for Economic Co-operation and Development’s Guidelines for Consumer Protection in the Context of Electronic Commerce, the Competition Bureau conducted a domestic Internet sweep to see whether the requirements of the guidelines were being met. The purpose of these guidelines is to encourage businesses to provide sufficient information to consumers so they can make informed choices when buying goods and services on-line. During August 2000, the Bureau assessed 292 Canadian Web sites to see what information was being made easily accessible to consumers before they entered into a transaction.
V. International Affairs 

As a result of the increasing integration of the world economy and the globalization of international commerce, competition policy, once regarded as purely domestic, is now increasingly global in outlook and orientation. Consequently, the Bureau is actively involved in international initiatives to promote the development of competition policy and to enhance the effectiveness of enforcement through cooperation with competition agencies around the world.

Cooperation: This fiscal year saw a marked increase in cooperation between the Bureau and other competition agencies, primarily the U.S. Department of Justice and Federal Trade Commission and the European Commission Competition Directorate-General (under bilateral cooperation agreements with the United States and the European Community, respectively) but also with agencies in Australia, Mexico, Japan and the United Kingdom.

Signing of Cooperation Arrangement Among Canadian, Australian and New Zealand Competition Agencies: On October 25, 2000, the Canadian, Australian and New Zealand competition agencies signed an inter-agency cooperation arrangement on the application of their competition and consumer laws. This arrangement will allow the Bureau to improve coordination with its counterparts in Australia and New Zealand.  The arrangement sets out a framework for notification, coordination and cooperation on enforcement activities, exchange of information and avoidance of conflict, and fully incorporates measures to counteract deceptive marketing practices.

Free Trade Area of the Americas: The Bureau continued to lead the Canadian delegation to the Negotiation Group on Competition Policy in negotiations for a Free Trade Area of the Americas (FTAA), and actively participated in the five meetings held in 2000.

During these meetings, Canada worked with other countries to prepare a draft chapter for the FTAA agreement on competition policy. Canada proposed a comprehensive framework on competition policy that 16.builds and expands on Chapter 15 of the North American Free Trade Agreement to provide for more effective enforcement against anti-competitive activities. The proposed framework includes an obligation from signatory countries to adopt or maintain a competition law and to establish or maintain an independent and impartial competition agency authorized to take appropriate action and to advocate competition in regulated sectors. The framework also includes an obligation for countries to adhere to general principles of transparency, non-discrimination and procedural fair-ness, as well as mechanisms to promote enforcement cooperation and coordination. Consultation mechanisms and peer review are also part of the proposal.  In addition, the negotiating group considered the topic of competition policy in smaller economies and economies without competition regimes, and concluded terms of reference for further study. In the area of technical assistance, the Bureau participated in technical sessions, including one on competition issues related to the deregulation of the electricity sector, in general as well as in Ontario and Alberta.

The draft chapter on competition policy consolidates all countries’ proposals and shows that consensus has yet to be reached on many issues. The draft chapter was considered, along with those from other negotiating groups, at the sixth meeting of the FTAA Trade Ministers held in Buenos Aires, on April 7, 2001. Negotiations will resume in Panama following instructions from the ministers.

Organization for Economic Co-operation and Development: Bureau representatives continue to actively participate in the various initiatives of the Competition Law and Policy Committee (CLP) and working parties of the Organization for Economic Co-operation and Development (OECD). In his capacity as Chair of Working Party 3 on International Co-operation, the Commissioner of Competition played a leading role in promoting and encouraging further work following the adoption of the 1998 Hard Core Cartel Recommendation. This work led to the 2000 Hard Core Cartel Report to the Council and the setting up of a three-year anti-cartel program.  The next phase of the program has already yielded the completion of the Leniency Report and discussions on information sharing.

In Working Party 2 on Competition and Regulation, Bureau representatives played an important role in developing the Recommendation on Structural Separation, which was approved by the CLP and forwarded to the OECD Council for adoption at its meeting in April 2001. The recommendation is intended to provide guidance to countries with regulated firms simultaneously operating a non-competitive activity and a potentially competitive complementary activity. Representatives from the Bureau participated in the most recent review of the chapters of the OECD Guidelines for Multinational Enterprises on consumer interests and competition. These important voluntary guidelines, which embody standards and principles on responsible behavior by multinational enterprises, were first adopted on 1976 as part of the Declaration on International Investment and Multinational Enterprises.

In order to keep the guidelines current in light of economic changes, the OECD has revised them several times, with the last review concluded in June 2000. In addition to competition and consumer interests, the guidelines include recommendations relating to adequate disclosure of business information to the public, employment and industrial relations, the environment, bribery and corruption, science and technology and taxation.  Canadian law and regulations are being reviewed in 2001 under the OECD’s Regulatory Reform Programme, a project that each year reviews several countries’ progress on regulatory reform. This multidisciplinary review will include a look at the role of the Competition Act and the Bureau in the regulatory reform process.

Canada-Costa Rica Free Trade Agreement: The Bureau led the Canadian delegation in negotiations on competition policy to the Canada-Costa Rica Free Trade Agreement. Canada was seeking the negotiation of a framework on competition policy similar to that proposed for the World Trade Organization and the FTAA, based on consultations with stakeholders in 1999. Canada also viewed these negotiations as a building block for the conclusion of a competition policy chapter in the FTAA agreement, taking into account that several FTAA countries have yet to adopt a com-petition law and many others have very limited enforcement experience.

In this context, Canada proposed a chapter on competition policy that builds on previous free trade agreements and that could provide a benchmark for other countries for the design, implementation and application of competition law and policy as well as for enforcement cooperation among competition agencies.  The proposed framework included obligations on the adoption or maintenance of a competition law and the establishment or maintenance of an impartial and independent competition agency. It also included obligations on the general principles of transparency, non-discrimination and procedural fairness, mechanisms to promote enforcement cooperation and coordination, mechanisms for consultation with no dispute settlement and a recognition of the importance of technical assistance.

Negotiations on competition policy were concluded in March 2001, resulting in a chapter of the free trade agreement closely resembling Canada’s initial proposed framework. The chapter will promote greater transparency and certainty in both Canada and Costa Rica, and enhance the effectiveness of enforcement activities by competition agencies in both countries through the establishment of a concrete framework for cooperation and consultation.

World Trade Organization Working Group on Trade and Competition Policy: Bureau representatives continued to play an influential role in the World Trade Organization Working Group on Trade and Competition Policy. In particular, the Bureau authored two submissions, Cooperation in a Multilateral Setting and Competition Policy Advocacy and Regulatory Reform in the Canadian Telecommunications Industry. The Bureau continued to encourage negotiations on competition policy in a new round of World Trade Organization negotiations, provided that any future obligations in this area were not subject to dispute settlement.

In the past five years, there has been a significant increase in the number of mergers the Competition Bureau has reviewed, and this continued during 2000–2001. In addition, the complexity of many of the reviews also increased due to globalization, deregulation and greater concentration in certain markets.

VI. Other Issue

Interacting with Canadians: With globalization, economic borders are becoming increasingly transparent. Through the Internet, consumers and businesses are more informed, demanding and concerned than ever with acquiring strategic and competitive advantages. The Competition Bureau places high priority on responding to these demands. It routinely monitors the marketplace and regularly visits businesses and stakeholders. It also relies on Canadians to come forward with information about suspected anti-competitive activities.

The Bureau handles complaints and information requests through the Information Centre and the Internet, which are often the first points of contact for consumers and businesses with the Bureau. At the end of 2000–2001, the Centre had recorded 54 479 contacts, an increase of 14 percent from the 47 975 contacts in 1999–2000. This increase can be attributed in part to the higher visibility of the Bureau’s 1-800 number, which is staffed from 7:30 a.m. to 8 p.m. (EST). As well, there was a 68 percent increase in complaints and enquiries received via the Internet (from 2542 in 1999–2000 to 4261 in 2000–2001). The data captured on the nature of these enquiries provides valuable information that the Bureau uses to target education and enforcement activities. All enquiries are treated as confidential, and Information Centre employees quickly bring relevant issues to the attention of the appropriate branch.

Chapter 4. 
CHILE

This chapter summarizes the work carried out in 2001 by Free Competition Defense Bodies. 

I. Recent Developments and Changes in Law or Policy

No amendments were made to the law establishing rules for the defense of free competition in Chile during 2001.  Consequently, as explained in earlier reports, both Executive Order No. 511 which sets out the revised, coordinated and cross-referenced text of Executive Order No. 211 of 1973, also a revised text, previously published in the Official Gazette of the Republic of Chile on 27 October 1980, and Law No. 19610, published in the Official Gazette of 19 May 1999, which replaced Title IV of Decree Law No. 211 of 1973, remain in force.

Law N° 19733, published in the Official Gazette of 4 June 2001, which addresses freedom of opinion and information and the profession of journalism, states in Articles 37 and 38 that acts or conventions that pose obstacles to the production of information, to transporting, distributing, circulating, advertising, and marketing news media will be considered restrictive of free competition.  The Law also sets forth that any change in ownership or control of the news media shall be reported to the Regional or Central Antitrust Commission, as appropriate.  Further, in the case of services subject to State concessions, such concessions must have prior approval from the corresponding Antitrust Commission. 

This provision is in addition to other legal rules established by the laws governing public utility services where the characteristics of natural monopolies generally obtain. The corresponding legislation stipulates that the Antitrust Court is responsible for determining what services are not being provided under competitive conditions and, based on the ruling of the Court, the relevant Agency can impose price control for these services. Likewise, when the Court considers that the market is indeed competitive, it can request that prices for services it finds are not being provided under competitive conditions be deregulated. 

II. Enforcement of Competition Laws and Policies

A. Antitrust 

a) Antitrust Court 

In the course of 2001, the Antitrust Court (the functions of which are exercised by a Commission) issued 47 rulings. Below are some of these rulings:   

Electricity Market: Under Ruling No. 592 of 21 March, the Court classified services related to the supply of electricity not delivered by concessionaires under competitive conditions, which therefore should be subject to price control.   The Court issued the classification in exercise of the powers conferred upon it by Law N° 19674, published in the Official Gazette of 3 May 2000, which amended the General Law on Electricity Services (D.F.L. N° 1 of 1982), in an attempt to regulate the fees for electricity supply services that were not subject to price control.

The Commission determined that there were 25 services provide under abovementioned conditions and made several observations and recommendations to the Authority with regard to the rates applied for electric energy supply.

Soft Drink Market: The Court issued Ruling N° 609 of 28 June based on the complaint filed by Pepsi Cola Argentina S.A.I.C. and Embotelladoras Unidas S.A. ECUSA against The Coca Cola Company for breach of free competition as a result of The Coca Cola Company’s contract for purchase of all Cadbury Schweppes trademarks and licenses manufactured by its subsidiaries, Canada Dry and CS Beverages. The Commission, in a decision with statement of reasons, rejected the complaints filed by Pepsi Cola Argentina, Pepsico Inc. and Embotelladoras Unidas S.A. against The Coca Cola Company, Canada Dry Corporation Limited, and CS Beverages Limited.  The Commission gave the parties notice that if enforcement of the licensing agreement in question gave rise to conduct that was in breach of the prevailing competition defense law, it would adopt the appropriate measures to safeguard free competition. 

Telecommunications Market: In Ruling N° 611 of 1 July, the Commission ruled on the case brought by Compañía de Telecomunicaciones de Chile S.A. CTC, requesting that the Commission declare that services that are not provided under competitive conditions, pursuant to Ruling No. 515 of 23 April 1998, are currently being supplied in a market that guarantees freedom of rates.  As a result, such services should no longer be subject to price control. The Court found that conditions in the local urban telephony market did not yet allow for amendment to the first article of the operative part of Resolution No. 515, invoked by the Complaining party. The Court issued a series of six provisions geared toward gradually creating a genuinely competitive market.

Pharmaceutical Products Market: In Ruling N° 634 of 5 December, the Commission provided general guidelines on the dissemination, among laboratories that manufacture pharmaceutical products, drug stores, central distribution warehouses and importers of pharmaceutical products, of conditions for the sale of pharmaceutical products so as to ensure a transparent, non-discriminatory, and truly competitive market.

A summary with details of the cases ruled on during the year by the Antitrust Court is shown in Annex 1 to this chapter.

b) Central Antitrust Commission

The Central Antitrust Commission, which is empowered, inter alia, to hear complaints affecting the Metropolitan Region and those affecting more than one region, issued 48 opinions on different competition-related matters.  These rulings addressed concerns brought to the Commission on a wide variety of markets.  In addressing these concerns, the Commission examined those aspects of different trade practices, which could prove restrictive of free competition.

A complete summary of the 48 opinions is included in Annex 2 to this chapter.

III. International Affairs
The Office of the Chief Antitrust Commissioner maintained constant contact with various competition defense agencies and organizations from different countries.

Pursuant to the treaties signed by Chile with Canada and the Republic of Costa Rica, an especially productive relationship has developed with those countries’ competition defense institutions. 

On 17 December, Canada’s Competition Commissioner and Chile’s Chief Antitrust Commissioner responsible for the enforcement of their respective competition laws signed a memorandum of understanding aimed at fostering cooperation and coordination between both parties and reducing the effects of potential differences in the enforcement of competition laws in Chile and Canada.

As a result of the Agreement with Costa Rica, officials of the Competition Promotion Commission have been able to participate in internships in Chile to learn about Chile’s competition defense system and how its provisions are applied.

Annex

I. Rulings issued by the Antitrust Court  (Resolutory Commission), 2001

	
	Case File No.
	MATTER


	Ruling No.
	Date

	1
	613-00
	Ruled on a petition from AeroContinente Chile, S.A., requesting a lifting of the precautionary measure ordered through Ruling 587 of 13 Dec. 2000 relative to the duration of promotional fares, which were later backed with cost studies, etc.  With one dissenting vote, the Commission ruled that AeroContinente must first comply with the instructions it had received relative to its fares on 1 Jan. 2001. It also ruled on other procedural matters involving the airlines parties to the action. 
	590
	10 Jan 01

	2
	613-00
	Lifted the precautionary measures ordered in Ruling No. 587 of 13 Dec. 2000, with a warning on fares in the domestic air transport market, and requested that the National Economic Prosecutor’s Office conduct a study on the domestic airline passenger market. 
	591
	24 Jan 01

	3
	604-00


	Made a determination that some services associated with the supply of electricity were not provided by licensees under competitive conditions and therefore should remain subject to price control. This determination was made in accordance with the powers vested in the Commission by Law No. 19.674, which amended Mining Statutory Decree No. 1 of 1982 and the General Law on Electric Services.  The Commission found 25 services that are provided in the above-described conditions and made several observations and recommendations on electricity distribution and rates. 
	592
	21 March 01

	4
	614-00
	The Commission declined to admit the complaint, indicating that it must be submitted to the proper authority. (Transam Comunicaciones, S.A., vs. Entelphone, CMET S.A.C.I., and TeleSat, companies that provide local telephony services).
	593
	04 April 01

	5
	633-01
	The Commission ruled on and declined to admit a submission by Compañía de Telecomunicaciones de Chile, S.A., stating that it must be filed before the proper authority. (Setting of access charges).  The Commission also ruled on petitions from BellSouth Comunicaciones, S.A.
	594
	04 April 01

	6
	607-00
	After reviewing the submission from the association of travel agencies, ACHET, and requesting that the background information be filed, the Commission agreed to order that the information be kept on file.  (ACHET vs. commercial airline companies.)
	595
	11 Apr 01

	7
	598-00
	Petition from SmartCom, S.A., on the mandatory enforcement of Ruling 588 of 20 Dec. 2000 on assigning an additional 30 Mhz. of mobile telephone spectrum in the 1900 Mhz. band. The Commission rejected SmartCom, S.A.’s, petition on legal grounds, as well as the request for precautionary measures; it also ordered that the Undersecretariat of Telecommunications strictly enforce aforementioned Article 588. 
	596
	25 Apr 01

	8
	620-00
	Rejected S.C. e I. Colloky Limitada’s appeal of decision 1136 of 1 Sept. 2000 (query by Bibi Ltda. on the marketing of its Brazilian-made products). 
	597
	02 May 01

	9
	624-00
	Rejected Bishara e Hijo, Compañía Limitada’s, appeal of decision 1145, of 5 Jan. 2001 (complaint in which Bishara e Hijo alleged Adhesivos Fixo, S.A., had engaged in unfair competition). 
	598
	02 May 01

	10
	625-00
	Rejected the appeal of decision 01-01 of the Region 12 Prevention Commission with regard to Buses Transfer Austral and another company. 
	599
	02 May 01

	11
	598-00
	The Commission deemed that the objections that had been filed were not based on any of the defenses set forth in Article 234 of the Civil Procedures Code and were therefore inadmissible. The deciding vote was cast by the president of the Commission. Two votes were cast in favor of admitting one of the defense arguments invoked by the Undersecretariat of Telecommunications. (See Rulings 566, 588, and 596). 
	600
	11 May 01

	12
	638-01
	On the central issues, the Commission found no grounds for investigating the complaint and in the remaining issues it ruled in favor of abiding by the previous ruling.  Complaint filed by CNT Telefónica del Sur, S.A., for non-compliance of Ruling 584 of 27 Sept. 2000 (fixed wireless telephony). 
	601
	16 May 01

	13
	641-01
	Dismissed petition from Librería Estado, S.A., and ordered it to comply with the instructions given by the National Economic Prosecutor's Office. 
	602
	06 June 01

	14
	635-01
	Complaint filed by Nextel Telecommunications against mobile cellular telephony companies.  The Commission ruled not to open an investigation, as it deemed that the practices on which the petition was based did not constitute anticompetitive behavior.
	603
	13 Jun 01

	15
	637-01
	Complaint filed by ENTEL Telefonía Móvil, S.A., and ENTEL PCS Telecomunicaciones, S.A., against the Undersecretariat of Telecommunications.  The Commission, in availing itself of its exclusive powers, ruled not to open an investigation on the complaint, deeming that the issues in question must be decided in another jurisdiction. 
	604
	13 June 01

	16
	608-00
	Appeal filed by the Sociedad Hipódromo Chile, S.A., against opinion 1120 of 16 June 2000, issued by the Central Preventive Commission.  With one dissenting vote, the Commission admitted [sic] the motion, deeming that the issue at hand did not undermine free competition and that the parties could petition the proper jurisdictional bodies to resolve their claims.  The Commission also rejected a petition from the Central Preventive Commission and the Santiago Riding Club [Club Hípico] requesting the support of the federal government through the repeal of or amendment to Law No. 18.393, as described in the opinion being challenged.  
	605
	14 June 01

	17
	599-99
	Punta Arenas Regional Hospital’s appeal of opinion 09-00 of 12 Jan. 2000, issued by the Region 12 Preventive Commission (complaint against AGAS, S.A., for excessive increases in the price of clinical gases.)  The Commission rejected the motion and upheld all parts of the opinion. 
	606
	19 June 01

	18
	643-01
	Appeal by Transportes SOPRAPE, S.A., of opinion 187/7 of 4 May 2001, issued by the Region 5 Preventive Commission (complaint filed by Iván Melendrez Binder against SOPRAPE, S.A.). The Commission, deeming that the issue under investigation does not fall under the jurisdiction of the competition promotion agencies created by Executive order 211 of 1973,  admitted the motion and vacated the decision. 
	607
	27 June 01

	19
	605-00
	Requisition from the National Economic Prosecutor against Corpbanca and other parties in response to the investigation being conducted as a result of a complaint filed by María Lizárraga Calderón and other parties, accusing Financiera Condell, S.A., of violating their right to work, through the clauses of the contract by which Corpbanca acquired Financiera Condell and which is detrimental to them in their capacity as former officials of the company that was sold.  The Commission ruled to reject the requisition, on legal grounds.  The parties to the sales contract were admonished to be more clear and precise, especially in terms of implications of their conduct for third parties unrelated to such provisions and agreements.   
	608
	28 Jun 01

	20
	592-00
	Complaint filed by Pepsi Cola Argentina, S.A.I.C., and Embotelladoras Unidas S.A. ECUSA against The Coca Cola Company for undermining free competition through The Coca Cola Company’s contract to purchase all the trademarks and licenses owned by Cadbury Schweppes for soft drinks produced by its subsidiaries, Canada Dry and CS Beverages. The Commission resolved to (1) overrule the objections to the documents cited in whereas clauses (1), (2), and (3) of the judgment; (2) reject the complaints filed by Pepsi Cola Argentina S.A.C.I, Pepsico, Inc., and Embotelladoras Unidas, S.A., against The Coca Cola Co., Canada Dry Corporation Limited, and CS Beverages Limited, and 3) warn the parties to this case that it will take the necessary measures to protect free competition if the application of the aforementioned license agreement leads to practices that violate Executive Order 211 of 1973.


	609
	28 June 01

	21
	544-97
	Appeal filed by Distribución y Servicios D & S, S.A., against opinion 1016 of 22 August 1997, issued by the Central Preventive Commission (complaint by D & S, S.A., (complaint by D & S, S.A., against Colchones Rosen, S.A.). The Commission upheld the opinion, although it deleted some paragraphs and phrases (paragraphs 8, 8.1, 8.2, 8.3, 9.2 and 9.3, and a few sentences from paragraph 9.4).  The record reflected the fact that one of the members of the Commission, although voting to uphold the decision, favored deleting only paragraph 9.2. 
	610
	04 Jul 01



	22
	626-01
	Petition from Compañía de Telecomunicaciones de Chile S.A., CTC, that the Commission declare that services which, according to Ruling 515, are not provided under competitive conditions are currently being rendered in a market that ensures freedom of rates, and that such services should therefore no longer be subject to price controls. The Commission found that conditions in the local urban telephony market do not yet warrant amending Article One of the operative part of Ruling No. 515, invoked in the CTC’s submission. In its ruling, the Commission issued six provisions aimed at gradually creating a genuinely competitive market. (See Ruling 614 of 18 July 2001.)
	611
	11 Jul 01

	23
	644-01
	Appeal filed by Pet Market Limitada and IAMS Chile Ltda. against opinion 1160 of 1 June 2001 of the Central Preventive Commission (complaint filed by Marisa Navarrete Novoa against the two companies for refusal to sell and price fixing).  The Commission decided to initiate an ex officio investigation of the complaints, independently of the requests of the parties.  (See Ruling 626 of 10 Oct. 2001).
	612
	11 Jul 01

	24
	634-01
	Appeal filed by Rodolfo Terrazas González against opinion 1153 of 12 April 2001 of the Central Preventive Commission (complaint by Globalstar LP, a telecommunications company, alleging unfair competition by Mr. Terrazas). The Commission rejected the motion. 
	613
	11 Jul 01



	25
	626-01
	Motion for clarification and/or rehearing filed by Compañía de Telecomunicaciones de Chile, S.A., CTC, regarding Ruling 611 of 11 July 2001 on freedom of rates in the local telephony market.  Although the Commission did not admit the petition, it did expound on point 4 of the aforementioned ruling.
	614
	18 Jul 01

	26
	617-00
	Invalidated the fare increase registered by Lan Chile, S.A., at the Civil Aeronautics Board (JAC), although Lan Chile, S.A., was allowed to leave its current fares unchanged.  Admitted, with one dissenting vote, the precautionary measure requested by the National Economic Prosecutor’s Office, such that, until this Commission rules otherwise, the modification of fares that Lan Chile, S.A., and Ladeco, S.A., have registered with JAC will require a reasoned report to be submitted for study by the National Economic Prosecutor’s Office, notwithstanding which the National Economic Prosecutor’s Office is not responsible for authorizing new fares. 
	615
	25 Jul 01

	27
	647-01
	Appeal filed by Sistemas Gastronómicos, S.A., against ruling 1165 of 29 June 2001 issued by the Central Preventive Commission (complaint filed by Sistemas Gastronómicos, S.A., against Sociedad Administradora Plaza Central, S.A., for using the phrase “express buffet” on its premises.  The Commission rejected the motion. 
	616
	25 Jul 01

	28
	617-00
	Rejected the petitions filed by Lan Chile, S.A., and Ladeco, S.A., regarding the terms of Ruling 615 of 25 July 2001. 
	617
	01 Aug 01

	29
	649-01
	Initiated an ex officio investigation of the prevailing conditions in the domestic airline passenger market. Ordered that several steps be taken in conducting the investigation. As a precautionary measure the Commission decided that, until it decides otherwise, the restructuring process of Lan Chile, S.A., and Ladeco, S.A., is to be suspended.  It extended the validity of Ruling 615 of 25 July 2001 and added several measures relative to domestic air transport. 
	618
	01 Aug 01

	30
	622-01
	Appeal filed by Comercial e Industrial Fervisac, S.A., against opinion 1142 of 29 December 2000 issued by the Central Preventive Commission (Fervisac against Disney Consumer Products Latin America Inc.). Although the Commission amended the text of the contested decision, it rejected the motion. 
	619
	22 Aug 01

	31
	572-98
	Complaint filed by Empresa Eléctrica del Norte Grande, S.A., (EDELNOR) alleging that the power distribution companies of Arica, Iquique, and Antofagasta, their parent company, Empresas Emel S.A., and Noroeste Pacífico Generación de Energía Limitada (NOPEL) had seriously undermined free competition and abused their monopoly position, in violation of Ruling 488 of 11 June 1997, issued by the Resolutory Commission, and of Decree 327 (Secretariat of the Economy), published in the Official Gazette of 10 September 1998 (Regulations of the General Law on Electricity Services), which would oblige the power distribution companies to issue a call for bids among generating companies to fulfill their energy needs. The Commission rejected the complaint on the grounds that it had requested the revocation of contracts signed between EMEL’s affiliates and the power generation company NOPEL.  The Commission also ordered the modification of some aspects of the contract.  There were two dissenting votes, by members of the Commission who did not agree with some of the whereas clauses, and a warning from one of the members. 
	620
	22 Aug 01

	32
	649-01
	Did not admit the modification of the precautionary measure contained in Ruling 618 of 1 August 2001, requested by LAN Chile, S.A., and LADECO, S.A.  Clarified some aspects of the measure to modify flights or frequencies on domestic routes. 
	621
	24 Aug 01

	33
	511-96
	Request from the prosecutor and appeals from SOPROLE, S.A., and Loncoleche, S.A., against report 1/96 of the Region 9 Preventive Commission.  Discrimination and abuse of dominant position in the market for liquid milk sold by producers.  In ruling on several petitions and precautionary measures requested by the parties, the Commission decided to suspend, until 15 November, entry into force of the schedules of prices that were to take effect 1 September 2001, and ruled that the dairy plants should continue to abide by the price schedules that were effect in July 2001. 
	622
	12 Sept 01

	34
	624-01
	Complaint by Pedro Seitz against the Municipality of Peñalolén for restricting competition in contracts for residential solid waste collection. The Commission acknowledged the merits of the complaint and ordered that it be kept on file.  
	623
	25 Sept 01

	35
	649-01
	The Commission requested that LAN Chile, S.A., and LAN Cargo (formerly Ladeco), S.A., provide various items of background information and it lifted the precautionary measure set forth in item 3, subparagraph 1, of Ruling 618 of  01 August 2001, in accordance with the terms of the complainants’ request.  (Ex officio investigation of the  domestic airline passenger market.)
	624
	26 Sept 01

	36
	606-00
	Appeal of decision 1114 of 5 May 2000 issued by the Central Preventive Commission (complaint filed by  Servicio Automotriz Macías y Cía., Ltda., against Toyota Chile, S.A.). The Commission upheld the contested decision and imposed a fine of 150 UTMs for practices that violated the norms set out in Executive Order 211 of 1973.  The members who cast the two dissenting votes favored overruling the contested opinion because of the characteristics of the automobile market.  Ruling challenged before the Supreme Court.  Pending. 
	625
	09 Oct. 01

	37
	644-01
	Appeal of opinion 1160 of 1 June 2001 issued by the Central Preventive Commission (complaint filed by Centro Integral de Mascotas Patitas Negras, Ltda., against Sociedad Market, Ltda., and IAMS Eukanuba Dog Food, Ltda.).  With the deciding vote cast by the Chair, the Commission resolved to uphold the contested opinion. 
	626
	10 Oct 01

	38
	511-96
	Summoned representatives of milk producers and manufacturers of dairy products and ruled to deny a request to lift the precautionary measure decided on in Ruling 622 (with one dissenting vote), and it ruled on several procedural matters. 
	627
	31 Oct 01

	39
	654-01
	Submission of Hardcore Enterprise Pty. on problems with importing. The Commission ruled that the case does not come under its jurisdiction and that an appeal must be brought before the proper agency. 
	628
	31 Oct 01

	40
	N.A.
	Petition from the National Economic Prosecutor’s Office that the Commission authorize, pursuant to Article 30 of Executive Order 211 of 1973, requesting an arrest warrant for the legal representative of Pullman Bus for refusing to provide the information requested on an alleged pricing agreement on inter-province bus service.  The Commission issued the corresponding authorization.
	629
	14 Nov 01

	41
	N.A.
	Petition from the National Economic Prosecutor’s Office that the Commission authorize, pursuant to Article 30 of Executive Order 211 of 1973, requesting an arrest warrant for the legal representative of Pullman Bus Costa Azul for refusing to provide the information requested on alleged anticompetitive practices in passenger service between Santiago and Algarrobo and points between.  The Commission issued the corresponding authorization.
	630
	14 Nov 01

	42
	587-99
	Lifted precautionary measures measure that was ordered in Ruling 551 of 22 Sept. 1999 (complaint filed by CNT Telefónica del Sur S.A. against Compañía de Telecomunicaciones de Chile S.A for unfair competition in regions 10 and 11).  There was one vote in favor of maintaining the precautionary measure. 
	631
	14 Nov 01

	43
	632-01
	Appeal filed by Lipigas S.A. against decision 65 of 14 March 2001, issued by the Region I Preventive Commission (complaint filed by Uligas, Ltda., alleging anticompetitive practices by Lipigas, S.A., in the liquid gas distribution market and in respect of the marketing of the products).  The Commission upheld the contested decision and, in accepting the Prosecutor’s request, imposed a fine of 50 UTMs on Lipigas for engaging in an anticompetitive practice, in accordance with Article 2-f of Executive Order 211 of 1973 (transporting gas cylinders owned by the complainant to Region 2). There were two dissenting votes in favor of admitting the motion and rejecting the prosecutor’s request, for the legal reasons they put forth. 
	632
	26 Nov 01

	44
	612-00
	Complaint filed by Cuentas Punto Com, S.A., alleging that Centro de Compensación Automatizado, S.A., had practiced unfair competition by attempting to prevent the operation of an Internet-based automatic account-payment portal, thereby erecting an arbitrary barrier to legitimate commercial activity.  The Commission admitted the complaint and imposed a fine of 200 UTMs on Centro de Compensación Automatizado de Cuentas, S.A. Ruling challenged before the Supreme Court.  Pending. 
	633
	27 Nov 01

	45
	656-01
	Gives general instructions on disseminating marketing conditions for pharmaceutical  laboratories, drug stores, central distributions warehouses, and pharmaceutical importers.  Instructions published in the Official Gazette; will take effect thirty days after publication.  Instructions issued in accordance with Article 17-b) of Executive Order 211 of 1973. 
	634
	05 Dec 01

	46
	657-01
	Rejected Mr. Armando Saá Fernández’s appeal of opinion 03-01 of Region 3 Preventive Commission, deeming that it failed to make specific petitions. 
	635
	12 Dec 01

	47
	655-01
	Appeal filed by Euromármoles, S.A., against opinion 1183 of 5 November 2000. The opinion was upheld in its entirety. (Atika S.A. against Mármoles for unfair competition.)
	636
	12 Dec 01


II. 
Opinions issued by the Central Antitrust Commission (2001)

	
	Case File No.
	MATTER
	Opinion No.
	Date

	1
	152-00 CPC.

312-00

FNE.
	Complaint filed by rojas y silva limitada, an importer of perfumes, against sagra limitada, an importing and manufacturing firm, for engaging in anticompetitive behavior by attempting to prevent the complainant from marketing legitimate animale perfumes and cosmetic products, purchased from their legitimate manufacturer, parlux fragrances, inc., under the pretext of holding exclusive rights.  The commission upheld its doctrine that the marketing in chile of legitimate products purchased directly from their manufacturer may not be prevented.  Consequently, the defendant must cease any and all acts intended to prevent the complainant or any other competitor from marketing legitimate animale products.
	1144
	05.Jan.01

	2
	154-00 CPC 324-00 FNE.
	Complaint filed by Bishara e Hijo Compañía Limitada against Productos Adhesivos Fixo S.A. for unfair competition by marketing self-adhesive band-aid strips under the Fixo-Band brand name, with features that are quite the same as or similar to those of the Santicas combined trademark, which the complainant has registered in its name with the Department of Industrial Property.  The Commission admitted the motion to dismiss for lack of jurisdiction alleged by FIXO S.A. given the precedence of rules that are directly and immediately applicable in cases such as these, reiterating similar orders set out in opinions Nos. 395 of 1983, 557 of 1986, and 785 of 1991.  The complainants lodged an appeal with the Resolutory Commission (See Ruling No. 598 of 2.May.2001).
	1145
	05.Jan.01

	3
	253-00 FNE
	Several petitions filed by Mr. Rodrigo Díaz Albónico on behalf of Maestranza Chena S.A., and by Mr. Eulogio Altamirano Ortúzar, regarding the bidding of location sites for sanitary fills or sites for final disposal of domestic solid wastes in the Metropolitan Region, called by the Metropolitan Regional Government, and contracts between Greater Santiago municipalities and K.D.M., S.A. and its affiliates, Starco S.A. and Demarco S.A., for disposal of domestic solid wastes from their communities, failing to comply with opinion No. 995 (23.Dec.1996) of the Commission, leading to K.D.M.’s dominant position in the market:  The Commission concluded that the tender documents for the offering of sanitary fill sites were modified to make them more transparent and non-discriminatory, and it was impossible to construe that K.D.M. and/or its affiliates had abused their dominant position.  The Commission entrusts the National Economic Prosecutor’s Office with the task of reminding municipalities to comply with the abovementioned opinion No. 995, and to be especially vigilant in monitoring the pick-up, transport, and final disposal of waste in the Metropolitan Region.
	1146
	26.Jan.01

	4
	120-99 CPC
	Complaint filed by Laboratorios Recalcine S.A. against Hormoquímica de Chile Ltda., based on an advertising campaign conducted by the defendant geared to prevent, through false comparative advertising, the marketing of similar products manufactured by the complainant.  The Commission admitted the complaint and ordered Hormoquímica to stop advertising its antidepressant Promyrtil until such time as it duly and thoroughly corrects all of the issues raised in this opinion.

	1147
	26.Jan.01

	5
	151-00 CPC
	Complaint filed by the Asociación Gremial de industriales del pan de Santiago [Bread Industry Trade Association of Santiago], INDUPAN A.G., against Hipermercado Carrefour for using a predatory pricing policy to sell bread to the public.  The Commission dismissed the complaint having determined that there was no infringement of Executive Order No. 211 of 1973, and made several specifications as to policies for promotional offers. 
	1148
	02.Feb.01

	6
	156-00 CPC
	Complaint filed by Laboratorios Saval S.A. against Merck Co., Inc. for preventing the former from producing, distributing, and marketing the product known as Dorzolamida, even though Merck Co. legitimately purchased abroad the raw materials needed to manufacture the product.  The Commission dismissed the complaint, stating that this matter, i.e. having obtained a patent by irregular means, is under the jurisdiction of the entities created by Law No. 19.039 on Industrial Property, under which the complainant has already filed a claim for nullity.  An appeal filed by Laboratorios Saval with the Resolutory Commission is still pending.
	1149
	02.Feb.01

	7
	315-00 FNE.
	Mr. Eulogio Altamirano Ortúzar’s inquiry about the contract for treatment and final disposal of domestic solid waste between the Municipality of San Joaquín and K.D.M., S.A., which, in his opinion, was signed without regard to the Commission’s rulings as set out in Opinion No. 995 of 1996.  The Commission dismissed the complaint but reiterated to the municipalities that strict compliance with the abovementioned opinion No. 995 is required, and requested the Prosecutor’s Office to send an official letter with a copy of the opinion to the Office of the General Comptroller of the Republic.
	1150
	02.Mar.01

	8
	157-01 CPC
	Petition by Compañía Sudamericana Agencias Aéreas y Marítimas, S.A. (SAAM), requesting that the Commission extend the term for measuring the percentage of cargo moved by said company through the Molo Sur dock of the San Antonio port, so that it would not be classified as a relevant user, within the meaning of opinion No. 1,045 of 1998, until 30.Oct.2003, for the reasons indicated.  Based on the reasons set out in its opinion, the Commission did not grant the request made by SAAM S.A. 
	1051
	09.Mar.01

	9
	322-00 FNE.
	Complaint filed by Mr. Floridor Galarce Romero against Valle Central S.A.C., a public transport company, for restraining his freedom to work by forcing the owner of the minibus driven by the complainant, which was assigned to the defendant company, to terminate the complainant’s employment contract, which had been in force since July 2000.  The Commission deemed that actions which are intended to restrain freedom of employment, but which are not construed as anticompetitive, must be ruled by jurisdictional entities other than the Commission.  Consequently, the Commission dismissed the complaint.
	1052
	23.Mar.01

	10
	345-01 FNE
	Complaint filed by Globalstar L.P., a telecommunications firm, against Mr. Rodolfo Terrazas G. for unfair competition, because, when the complainant attempted to initiate operations in Chile through TESAM S.A., it found that the defendant had registered the Globalstar trademark for classes 38 and 35, threatening to prevent the use of the Globalstar trademark.  The registration took place after the complainant’s intentions to enter the Chilean market had already become common knowledge; furthermore, the defendant has not begun to market products or services under that trade name.  The Commission decided that, as long as the Department of Intellectual Property does not rule on the petition to void the registration that was filed by the complainant, Mr. Terrazas must abstain from attempting to restrain the complainant from using the Globalstar trademark, which the complainant has used as identification worldwide since 1992.  Opinion confirmed by Ruling No. 613 of 11.Jul.2001.
	1153
	02.Apr.01

	11
	350-01 FNE
	Complaint filed by Representative Julio Dittborn et alia against Metro S.A., a passenger transportation company, for abuse of dominant position upon applying an excessive fare raise as of 1 February 2001.  The Commission, in its statement of reasons, deemed that Metro S.A. has not committed an abuse of dominant position in the passenger transportation market of Greater Santiago and that its fare increase was not intended to eliminate, restrict, or restrain free competition within the meaning of Article 6, paragraph one, and Article 2, letter f) of Executive Order No. 211 of 1973.  Consequently, the complaint was dismissed.  One of the members of the Commission proposed that the Authority be requested to regulate the fares of the Santiago Subway as a way of protecting its users.  Consumidores en Acción [Consumers in Action], a non-governmental organization, challenged this opinion with the Resolutory Commission.  The appeal is still pending.
	1154
	02.Apr.01

	12
	337-00 FNE
	Complaint filed by Mr. Gastón Ormeño K. against the National Customs Service for arbitrarily modifying the customs value of a shipment of lighters, contending that the declared value was much lower than the customary importation price for these products.  The Commission rejected the complaint because this type of complaint is heard by other administrative agencies, especially the agency established in Article 8 of Law No. 18,125, and the complainant had not availed himself of these remedies.  Bodies that monitor free competition can be resorted to only in the unlikely event that a ruling issued by the entities hearing these matters were actually to infringe upon free competition.
	1155
	27.Apr.01

	13
	115-99 CPC 176-99 FNE
	Complaint filed by Calvin Klein Trademark Trust and by Calvin Klein Inc. against Michelangelo S.A.C. e I. and Comercial A&A Ltda. for unfair competition due to their use of the name “Calvin Klein”, among others, as a reference to the names of Chilean firms instead of using the defendants’ own trade names, claiming the intellectual property of the designs as their own by copying exactly and in detail the labels and models used by Calvin Klein around the world.  After conducting an exhaustive examination, the Commission deemed that the defendant firms had indeed committed acts of unfair competition that restricted and hindered the proper functioning of the apparel market, causing confusion among both competitors and consumers, and thus requested that the Prosecutor, in the course of his duties, file a requisition with the Resolutory Commission, requesting the application of pecuniary sanctions against the defendant firms.  An appeal was lodged against the opinion with the Resolutory Commission.  The appeal is still pending.
	1156
	08.May.01

	14
	326-00 FNE
	Complaint filed by Bence Equipment and Parts Co. Ltd. and Automotores Gildemeister S.A. against Sociedad Importadora de Repuestos Automotrices Auto Parts Limitada for attempting to prevent the marketing in Chile of legitimate BEPCO agricultural machinery products.  The Commission decided that the marketing of legitimate BEPCO products may not be prevented and notified the parties that they must abstain from perpetrating any act or conduct with the intention of preventing one another, or any other possible competitor, from freely importing and marketing legitimate BEPCO products in the country, failing which the Prosecutor will be requested to file a requisition with the Resolutory Commission to apply the relevant sanctions, thus overruling the complaint [sic].
	1157
	18.May.01

	15
	153-00 CPC 313-00 FNE
	Complaint by Maquinaria Minera China Limitada against Maquinaria China Limitada for trying to prevent the marketing in Chile of legitimate Shenyang products made by Shenyang Rock Drilling Machinery Co., a Chinese company, by registering the Shenyang trademark in Chile.  The Commission, noting its jurisprudence in that regard, ruled that parallel imports of products manufactured by the Shenyang firm are legitimate, wherefore the purchaser may market them freely in our country.  Upon further study, the Commission pointed out that there is a bill currently under discussion in Congress to modify the Law on Industrial Property, to bring it in line with the international commitments assumed in accordance with the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), establishing more explicit rules to protect patents and brands, and stipulating the exhaustion of the holder’s right upon the sale of its trademark products to third parties.
	1158
	18.May.01

	16
	368-01 FNE
	Inquiry made by 
INDALUM S.A. about marketing its products through the specialized distribution channels indicated.  After analyzing the Exclusive Sale Contract that would be signed between INDALUM and the distributors that meet certain technical requirements, the Commission approved it with some objections that must be corrected by the inquiring party.

	1159
	25.May.01

	17
	214-99 FNE
	Complaint filed by Mrs. Marisa Navarrete Novoa, owner of the Patitas Negras Full-Service Pet Center of Concepción, against Sociedad Pet Market Ltda. and IAMS Eukanuba Dog Food Ltda., for suggesting prices and denying to sell if those prices are not accepted.  The Commission admitted the complaint, admonishing the defendants to immediately terminate their policy of recommending prices and to cease any undue hindering that would constitute a denial to sell.  If they persist in their behavior, an injunction against them would be filed with the Resolutory Commission.  This Opinion has been challenged with the Resolutory Commission.  See ruling No. 626 of 10/10/2001.
	1160
	01.Jun.01

	18
	370-01 FNE
	Inquiry made by the Estación Central Municipality I regarding administrative documentation and technical specifications required for the open tender of Pick-up and Transportation of Solid Waste in the Community and Street Sweeping.  The Commission found that the documents in question are not in keeping with the provisions of opinion No. 995 of 23 December 1996; therefore, they are to be amended and the final text thereof is to be forwarded to the Commission for review.
	1161
	08.Jun.01

	19
	352-01
	Complaint filed by Supermercados Unimarc S.A. against Nestlé Chile S.A. for actions intended to hinder the marketing of its own brand products that compete with those manufactured by the defendant.  Upon answering the complaint, Nestlé in turn filed a complaint against Unimarc for unfair competition, for copying its labels and interspersing their products with those of Nestlé on the shelves, or selling them by tying them to Unimarc products, preventing consumers from purchasing them separately.  The Commission, in a reasoned opinion, rejected the complaint filed by Supermercados Unimarc S.A. and admitted the complaint of Nestlé S.A., requesting that the National Economic Prosecutor file a petition with the Resolutory Commission to sanction Unimarc for infringement of Articles 1 and 2, letter f), of Executive Order 211 of 1973.  The opinion has been challenged with the Resolutory Commission.  The case is still pending.
	1162
	08.Jun.01

	20
	354-01 FNE 158-01 CPC
	Inquiry made by the Regional Prosecutor of Region 12 as to whether the Framework Agreement signed between Compañía de Telecomunicaciones de Chile S.A. and Asociación de Portadores A.G. pertaining to the single telephone account, the charging for and suspension of long-distance service complies with the provisions of Executive Order No. 211 of 1973.  The Commission stated that this agreement, approved by the Undersecretariat of Telecommunications, as it has been applied to date, is not contrary to the provisions of Executive Order No. 211 of 1973, which establishes rules for the defense of competition.
	1163
	08.Jun.01

	21
	372-01 FNE 166-01 CPC
	Inquiry made by Mars Incorporated on whether it is legitimate for a third party to prevent the marketing of products bearing the generic terms “Halloween” and “Noche de brujas” on the grounds that they had registered those words under its name as brands with the appropriate registry.  The Commission ruled that the decision to classify these terms as generic was the prerogative of the entities established by Law No. 19.039 on Industrial Property and the inquiring party should request their opinion.  Meanwhile, the trademark owner may exercise the privileges granted by law, which does not constitute an anticompetitive act per se.
	1164
	29.Jun.01

	22
	361-01 FNE
	Complaint filed by Sistemas Gastronómicos S.A. against Sociedad Administradora Plaza Central S.A. whereby the complainant deems that the defendant’s naming of its fast-food locations “Buffet Express” and its advertising of its commercial activities in association with that name constituted anti-competitive behavior.  The Commission deemed that the words in question are generic and, as such, they may not be registered as trademarks and their use cannot be prohibited.  This conclusion is further supported by the fact that the competent entities created by Law 19.039 on Industrial Property granted the consulting party the trademark of Gatsby Buffet Express with the express proviso that this privilege not be extended to the words that are the object of the complaint.  Consequently, in light of the fact that no anticompetitive acts were committed, the Commission dismissed the complaint. 

	1165
	29.Jun.01

	23
	365-01 FNE
	Inquiry made by the Cerillos Municipality L about the open call for bids for Cleaning Services in the Community of Cerillos and Transportation for the Disposal of Resulting Wastes.  The Commission issued a ruling on the fact that the tender documents being queried contain various provisions that do not fully adhere to the criteria established in that regard by the Commission in its opinion No. 995 of 23 December 1995.  Therefore, the clauses in question are to be amended and the final text thereof forwarded to the Commission for review.
	1166
	06.Jul.01

	24
	367-01 FNE
	Inquiry made by Stanton y Cía. S.A. on whether it is legitimate to market Brahma trademark products, notwithstanding the existence of a registered trademark of the word Brana in the name of a third party in the same class 25 of the International Classifier of Goods and Services.  The Commission reiterated previous provisions to the effect that, without prejudice to matters that may be finally decided by the entities established in Law No. 19.039 on Industrial Property, the marketing of legitimate products whose trademark has been registered in their country of origin or in others may not be restrained in Chile by holders of a registration with the same trademark or with one that is similar.
	1167
	06.Jul.01

	25
	385-01 FNE 168-01 CPC
	Inquiry made by the Chairman of the Sistema Administrador de Empresas (SAE) [Business Administrative System] of the Corporación de Fomento de la Producción (CORFO) [Production Development Corporation requesting a decision from the Commission regarding the requirements that must be met by parties who are interested in participating in the bidding of Empresa de Servicios Sanitarios del Maule S.A. (ESSAM) and Empresa de Servicios Sanitarios de la Araucanía S.A.(ESSAR).  The Commission ruled that it is unlawful to exclude companies that were affiliates of CORFO and in which the latter still had capital stock, while CORFO must ensure, of course, that the tender documents meet the conditions of being general, objective, and non-discriminatory, especially with regard to specific and objective rules that the authority must abide by to make the awards.
	1168
	23.Jul.01

	26
	358-01 FNE
	Complaint filed by Mrs. Loreto Julio Arratia against the Municipalities of Santiago and Vitacura for having granted exclusive rights to national public property, to sell compulsory automobile insurance.  The Commission, considering that this service’s awarding process is irreproachable in light of Executive Order 211 of 1973, dismissed the complaint with a warning addressed to the country’s municipalities.
	1169
	27.Jul.01

	27
	317-00 FNE
	Complaint filed by Mr. Pedro Manosalva S. against the Maipú-Cerillos-Villa Olímpica microbus line for restraining freedom of employment.  The Commission, notwithstanding the particular circumstances of this complaint and also taking into account the statements in its opinion No. 1152 of 23 March 2001, rejected the complaint in a reasoned opinion because there are other administrative or jurisdictional remedies established in the labor legislation to address such occurrences where they do not restrain free competition.
	1170
	27.Jul.01

	28
	386-01 FNE 169-01 CPC
	Inquiry made by Servicios Integrales de Informática S.A. as to whether the use of the SERINFO trademark by a different company would constitute a means intended to restrain free competition, especially since the trademark is registered both with the Department of Industrial Property and with NIC Chile (Network Information Center Chile) as a domain name.  The Commission ruled that, whereas the subject matter in question is covered in the industrial property protection laws (Law No. 19.039) and none of the facts involved specifically attempt to restrain free competition, it is not incumbent upon the Commission to issue a order, but rather upon the jurisdictional entities established by the aforesaid law.
	1171
	06.Aug.01

	29
	340-01 FNE
	Complaint filed by Sociedad Marítima Comercial SOMARCO Ltda. against Transportes Marítimos Chiloé and Aysen Transmarchilay S.A., and the Department of Roads of the Ministry of Public Works for agreeing on a gratuitous bailment agreement (commodatum) that would restrain free competition in the maritime transport market in southern Chile.  Based on the reasons set out in the body of the opinion, the Commission dismissed the complaint, albeit with a warning that, prior to renewing the contract, the Department of Roads must consider whether there are other operators that might be interested in participating in this market under the conditions that Transmarchilay S.A. operates.
	1172
	17.Aug.01

	30
	172-01 CPC
	Petition filed by Representative Waldo Mora requesting an investigation of the facts related to the sale in progress of a percentage of stock of Empresa Eléctrica del Norte Grande, EDELNOR S.A.  The Commission studied all the aspects that affect the power generation and transmission market in northern Chile, and concluded that the companies that have submitted tenders do not pose a risk to current competition in this market.  The Commission appended various warnings regarding the power transmission market and reaffirmed its opinion No. 1047 of 26 October 1998 on the open access pipelines for natural gas should have, especially with generation companies not related to their gas transport services.
	1173
	30.Aug.01

	31
	375-01 DNE
	Complaint filed by the Municipality of Macul against KDM S.A. for not signing the contract for final disposal of solid wastes awarded to that firm by means of mayoral decree No. 1.287 on 5 December 2000.  After studying the background information, the Commission ruled that the disagreement between the parties stems from an issue related to the fulfillment of a contract in regard to its full performance, which is a matter to be heard and ruled by other jurisdictional entities, and as it is unrelated to free competition.  Thus it is not incumbent upon the Commission to issue an opinion in this regard and, consequently, the complaint is dismissed.
	1174
	14.Sept.01

	32
	363-01 FNE
	Complaint filed by Mr. Rafael Abuadba against the Sociedad Chilena del Derecho de Autor [Chilean Copyright Society] for the latter’s attempt to collect royalties from him for music that he plays at his record shop.  The defendant Society argued that the collection of royalties is for music that the complainant plays over the outdoor loudspeakers that are audible to the public, a situation that is different from the exception envisaged in Article 42 of the Law on Intellectual Property.  This matter is now subject to the consideration of the Courts of Justice, the complaint having been upheld in the court of first instance.  The Commission, considering that the matter is currently being heard and decided in the civil court system, wherefore the case is filed at a different jurisdictional level that is competent to hear and rule on the matter of the complaint [sic].  Consequently, the Commission rejected the complaint for lack of jurisdiction.
	1175
	14 Sept 01

	33
	331-00 FNE
	Complaint filed by GUARRO CASAS S.A., a Spanish commercial enterprise, against Sociedad Importadora Hispania Limitada for unfair competition, because the defendant registered the GVA VARRO and GUARRO CASAS trademarks under its own name in Chile, in Class 16 of the Registry of Trademarks.  The defendant did so while being fully aware that the trademarks belonged to the complainant, whose products had been distributed by the defendant along with other national companies engaged in the distribution of special paper, in an attempt to gain economic advantage from the unlawful registration.  After analyzing the background information on the case, the Commission warned Importadora Hispania to refrain from engaging in any act that would restrain Guarro or its representatives from freely importing and marketing products bearing the GVA VARRO and GUARRO CASAS trademark.
	1176
	08.Oct.01

	34
	175-01 CPC
	Inquiry made by the Undersecretariat of Telecommunications (SubTel), requesting the Commission’s opinion, in accordance with paragraph two of Article 38 of Law No. 19.733, as to whether transferring the license for frequency-modulated radio broadcasting for the city of Santiago, CB-100, held by Radio Publicidad S.A., would have a significant impact on the market.  After studying the background information provided by SubTel and the National Economic Prosecutor’s Office, the Commission concluded that the transfer would not have a negative impact on free competition. 


	1177
	12.Oct.01

	35
	178-01
	Inquiry made by the Undersecretariat of Telecommunications (SubTel), requesting the Commission’s opinion, in accordance with paragraph two of Article 38 of Law No. 19.733, as to whether transferring the license for frequency-modulated radio broadcasting for the city of Osorno, held by Sociedad Comunicaciones de la Costa Ltda. (XQD-381), would have a significant impact on that market.  After studying the background information provided by SubTel and the National Economic Prosecutor’s Office, the Commission concluded that the transfer would not have a negative impact on free competition.
	1178
	12.Oct.01

	36
	176-01 CPC
	Inquiry made by the Undersecretariat of Telecommunications (SubTel), requesting the Commission’s opinion, in accordance with paragraph two of Article 38 of Law No. 19.733, as to whether transferring the license for frequency-modulated radio broadcasting for the city of Santiago, held by Sociedad Radio Santiago S.A. (CB-69), would have a significant impact on that market.  After studying the background information provided by SubTel and the National Economic Prosecutor’s Office, the Commission concluded that the transfer would not have a negative impact on free competition.
	1179
	12.Oct.01

	37
	177-01 CPC
	Inquiry made by the Undersecretariat of Telecommunications (SubTel), requesting the Commission’s opinion, in accordance with paragraph two of Article 38 of Law No. 19.733, as to whether transferring the license for frequency-modulated radio broadcasting for San Gabriel, Baños Morales, and El Volcán, all located in the Metropolitan Region, held by Sociedad Iberoamerican Radio Holdings Uno Chile S.A. (XQB-278-276 and 277, respectively), would have a significant impact on that market.  After studying the background information provided by SubTel and the National Economic Prosecutor’s Office, the Commission concluded that the transfer would not have a negative impact on free competition.
	1180
	12.Oct.01

	38
	179-01 CPC
	Inquiry made by the Undersecretariat of Telecommunications (SubTel), requesting the Commission’s opinion, in accordance with paragraph two of Article 38 of Law No. 19.733, as to whether transferring the license for frequency-modulated radio broadcasting for the city of Rancagua, held by Sociedad Comercial Radiodifusora Cachapoal Ltda. (CC-157), would have a significant impact on that market.  After studying the background information provided by SubTel and the National Economic Prosecutor’s Office, the Commission concluded that the transfer would not have a negative impact on free competition.
	1181
	12.Oct.01

	39
	327-00 FNE
	Complaint filed by Traverso S.A. against Sociedad Comercial e Industrial San José S.A., for unfair competition.  After studying the pertinent background information, the Commission found that the issue consisted of a dispute over the ownership of the Traverso trademark, which both parties were claiming as their own.  The matter is governed by the provisions of Law No. 19.039 and of the jurisdictional entities in charge of enforcing them.  As to matters appurtenant to the defense of competition, the Commission admonished both parties that they must refrain, without prejudice to the rulings reached by the competent jurisdictional entities, from engaging in any act or behavior intended to prevent one another from the possibility of bidding and participating in the markets in which they both operate.
	1182
	05.Nov.01

	40
	364-01 FNE
	Complaint filed by Atika S.A. against Euromármoles S.A. for unfair competition, for having registered the name atika.cl with NIC Chile, an agency that registers Internet domain names, knowing that Atika S.A. has been established for over 20 years in the domestic market and has had the Atika trademark registered since 1979, and having even purchased its products.  The Commission admitted the complaint and warned the defendant that it must surrender the electronic domain it registered under the name of atika.cl within 20 business days, failing which a demand to apply sanctions will be made with the Resolutory Commission.  The opinion includes a complete analysis of the procedure for registering Internet domain names, which is such a recent development that there is much confusion and even abuse of the privilege.  The opinion has been challenged with the Resolutory Commission.  See Ruling No. 636 of 12 December 2001.
	1183
	05.Nov.01

	41
	355-01 FNE
	Inquiry made by United States Distilled Products Co. as to the marketing in Chile of the products it sells and manufactures under the Durango, Karkov, T&L Tyler & Lloyd, and Rondíaz trademarks for tequila, vodka, whisky, and rum, respectively, which have been registered in Chile under class 33 by a private individual with whom the complainant maintained a business relationship some time ago.  Upholding its rulings in similar cases, in addition to the precepts set out in the Paris Convention on Industrial Property, the Commission ruled that trademark registrations made by private individuals in Chile do not prevent the inquiring company from importing and marketing its own legitimate products in the country.
	1184
	23.Nov.01

	42
	181-01
	Inquiry made by Mr. Mario Arturo Jorquera Urzúa requesting, under paragraph two of Article 38 of Law 19.733, prior authorization to transfer his license for frequency-modulated radio broadcasting in the Nancagua area, Region Six, to Silva y Compañía Ltda., a communications enterprise.  After studying the pertinent background information, the Commission authorized the abovementioned transfer.
	1185
	26.Nov.01

	43
	130-98 FNE
	Ex-officio investigation conducted by the National Economic Prosecutor’s Office following several complaints and filings it had received regarding the abuse some educational establishments were reportedly committing by demanding that school uniforms be purchased from certain specific suppliers with whom they have signed an exclusivity agreement for the manufacture and distribution thereof, without a prior call for bids and without consulting with teachers, parents and guardians, and mid-level education student centers.  Taking into account the provisions of Decree No. 894 of 1995 of the MINEDUC (Ministry of Education) and the provisions in Article 2, letters c) and f) of Executive Order No. 211 of 1973, the Commission issued clear and precise rules on the use of school uniforms, that protect competition and transparency in this market, ordering that the operative part of the opinion be published in a newspaper with ample national distribution.
	1186
	30.Nov.01

	44
	384-01 FNE
	Complaint filed by SDM Servicios de Direct Marketing Ltda. against Ecotec S.A. for unfair competition, for having registered trademarks, knowing that they belonged to the complainant’s supplier-manufacturer, and for conducting a smear campaign against the complainant.  The Commission ordered the defendant to stop engaging in all behaviors intended to prevent the marketing of the legitimate products distributed by the complainant, failing which a demand to apply sanctions will be made with the Resolutory Commission.
	1187
	30.Nov.01

	45
	182-01 CPC
	Petition filed by Empresa Nacional de Transmisiones y Duplexiones Limitada, requesting, by virtue of paragraph two of Article 38 of Law 19.733, prior authorization to transfer its license for frequency-modulated radio broadcasting in the area of Rapel Lake, Region Six, to Transco S.A., a communications enterprise.  After studying the pertinent background information, the Commission authorized the abovementioned transfer.
	1188
	04.Dec.01

	46
	186-01 CPC
	Inquiry made by the Undersecretariat of Telecommunications (SubTel) requesting the Commission’s opinion, in accordance with paragraph two of Article 38 of Law No. 19.733, as to whether transferring the license for frequency-modulated radio broadcasting for the city of Santiago, held by Comunicaciones 93.3 S.A. (CB93.3), would have a significant impact on that market.  After studying the background information provided by SubTel and the National Economic Prosecutor’s Office, the Commission concluded that the requested information is unnecessary in this case since the relevant events appurtenant to said license took place before Law No. 19.733 became effective.
	1189
	04.Dec.01

	47
	184-01 CPC
	Inquiry made by the Undersecretariat of Telecommunications (SubTel), requesting the Commission’s opinion, in accordance with paragraph two of Article 38 of Law No. 19.733, as to whether transferring the license for frequency-modulated radio broadcasting for the city of Puerto Aysen, Region 11, held by Sociedad Radio y Publicidad Alto Bonito Ltda., would have a significant impact on that market.  After studying the background information provided by SubTel and the National Economic Prosecutor’s Office, the Commission concluded that the transfer would not have a negative impact on free competition.
	1190
	04.Dec.01

	48
	185-01 CPC
	Inquiry made by the Undersecretariat of Telecommunications (SubTel), requesting the Commission’s opinion, in accordance with paragraph two of Article 38 of Law No. 19.733, as to whether transferring the license for frequency-modulated radio broadcasting for the city of San Fernando, Region Six, held by Mr. Arturo Gustavo Leclerc Martínez, would have a significant impact on that market.  After studying the background information provided by SubTel and the National Economic Prosecutor’s Office, the Commission concluded that the transfer would not have a negative impact on free competition.
	1191
	04.Dec.01


Chapter 5. 
COLOMBIA

I. Recent Developments and Changes in Law and Policy 

The Constitutional Court confirmed the jurisdiction of the Office of the Superintendent of Industry and Trade (SIC) as regards unfair competition. In its ruling, the Court clearly explained the Office of the Superintendent’s administrative and jurisdictional tasks and declared qualified enforceability for Articles 143 and 144 of Law 446 of 1998 by virtue of which the legislator conferred responsibilities and powers relating to unfair competition on the Office of the Superintendent.

The considerations set out in the decision are important insofar as they demarcate the jurisdiction of the Office of the Superintendent. It states clearly and in detail that based on the previously cited articles, the Office of the Superintendent had two types of powers. The first is administrative; the second, which is jurisdictional, and the same as that conferred on judges of the Republic under Law 256 of 1996 in conformity with Article 147 of Law 446 of 1998 provides that “the Office of the Superintendent or competent judge shall assume jurisdiction in matters herein.” 

The Court Ruling lays the foundation and indicates some of the differences between the administrative and jurisdictional procedures in which each of these procedures possesses particular characteristics, elements and effects, which are unique to them.  

Law 640 of 2001 provided an alternative dispute settlement mechanism that allows  for swift and effective negotiation of disputes  stemming from violations of rules for the promotion of competition and consumer protection. In procedures initiated at the request of a party in matters related to  unfair competition and restrictive trade practices, there should be a  hearing to reconcile the individual conflicting interests.

With law 689 of 2001 “which partially amends Law 142 of 1994”, the authority to pursue administrative investigations into unfair competition and competition-restricting practices of providers of residential public utility services was removed from the Office of the Superintendent . Article 32 of the cited law confers said authority on the Office of the Superintendent of Residential Public Utility Services.

II. Enforcement of Competition Laws and Policies

A. Investigations into Unfair Competition 

Comcel S.A.: ETB, Orbitel and Telecom filed a complaint against Comcel for unfair competition in providing long distance services.

Within a period of 14 months an investigation was carried out and a ruling issued determining that actions cited in the complaint were illegal. It was felt that the justifications submitted by the investigated party were not legally substantiated and therefore the conduct complained against by ETB, Orbitel and Telecom could not be dismissed or excused. Consequently, the penalty provided for  in Article 4, number 15 of Decree 2153  of 1992, in the amount of 2,000 statutory minimum wages, was applied. The complaining parties  requested liquidation of damages.  Similarly, on 27 February 2001, Comcel requested that the Office of the Superintendent refrain from settling damages until the Court of Appeals of Bogotá reached a decision on the appeal.  The request was denied  and a motion for reconsideration of an interlocutory order was presented; the decision reached in respect of the latter was to deny the requested reversal. 

Despite the many legal actions taken against decisions generated by the investigation, the Office of the Superintendent successfully achieved its aims, which demonstrates the soundness and good judgment applied.

SATENA: The Air Transport Association (ATAC) filed a complaint against SATENA for competing unfairly in providing commercial air transportation because of advantages they enjoy that private airlines do not. These advantages include operating unauthorized routes, landing at the Olaya Herra Airport of Medellín and not paying some taxes and contributions.

The opinion of the Office of the Superintendent was that although Satena was operating 2 routes in contravention of its bylaws, the investigation was not able to prove that such operations gave it a significant advantage in the market vis-à-vis the complaining  companies. In the same vein, landings at Olaya Herrera airport were considered an advantage, but such landings were legally authorized. 

AVIEXPRESS S.A.: AVIATUR filed a complaint against AVIEXPRESS S.A. for using confusing tactics  and diverting  customers to its corporate courier service, as its name lends itself to phonetic confusion with the complaining party’s trade name, AVIAEXPRESS, which was already registered with the SIC. 

Corporación de Abastos de Bogotá S.A., Corabustos and Messrs. José Leovigildo Nemocón Pinzón, Victor Manuel Nemocón Pinzón and Fabio Ernesto Macias Martinez: Manuel Antonio Mesa Torres filed a complaint against aforementioned companies for the alleged dividing-up of markets among producers or distributors and for agreements that affect the level of production of goods and services.

The Office of the Superintendent carried out an investigation to determine whether Corabastos and other investigated parties did sign a document, known as the “Acta de Transaccion” and if said document was the basis for an agreement aimed at dividing up the scallion (known as junca in Colombia) market among themselves at the facilities of the Corporación de Abastos de Bogotá. 

Similarly, the Office of the Superintendent sought to determine whether the objective or effect of the document was to stop production or limit the levels of production of scallion.

In carrying out its investigation, the Office of the Superintendent proved the existence and signing of the document between Corabastos S.A. and the other investigated parties. The fourth clause of the document indicates that Corabastos S.A. would not authorize the wholesale distribution and selling of scallions (junca) on the premises of the warehouse market. 

Consequently, vendors who leased stores were forced to sell their scallions to the leaseholders of stores 24 and 25, which include the 3 wholesalers who, together with Corabastos, signed the aforementioned document. This situation not only limited the free production and distribution of scallions but also implied a benefit for the wholesalers that signed the document, in that the document they signed made them intermediaries vis-à-vis persons whose stores were not in warehouses 24 and 25. The Office of the Superintendent fined Corabastos and the other investigated parties. 

Industria de Alimentos La Galleta S.A. (Induga S.A.): Enterprise, “D. y S. Pertuz & Compañia” filed a complaint against Induga S.A. for abuse of dominant position.

The Office of the Superintendent sought to determine whether the conduct of Induga S.A. and its legal representatives was covered by the restrictive scenarios envisaged in Article 50.5 of decree 2153.

In the course of the investigation, it was determined that Induga S.A. has a dominant position in the ice-cream cone market insofar as:

· Its share of the national market is approximately 56.63%,

· The market for molded sugarless ice-cream cones is oligopolistic and concentrated in the industry leader, Induga S.A., which means that Induga has more leverage for independent action, especially since its competitors do not have the technology needed to increase production volume without increasing their costs.

·  Unlike its competitors, Induga has it own leading-edge technology and economies of scale which allows it to increase its production at a lower cost.

· Its installed capacity would enable it to satisfy domestic demand for the product.

The facts above, inter alia, allowed Induga to determine market conditions.

It was also determined that Induga sells ice-cream cones in the city of Baranquilla at a price approximately 50% lower than in Medellín. Therefore, the intention, or potential, to eliminate or decrease competition in Barranquilla could be assumed.

Additionally, a comparison between prices in both cities showed that the price in Baranquilla did not correspond to the cost structure of the transaction, i.e., the ratio that should exist between the cost of placing a product on the respective market and its sales price in other locations, considering that the products are manufactured in Medellín and in order to distribute them in Barranquilla the company would necessarily incur additional freight expenses. This company practice is not consistent because, as previously stated, the prices in Baranquilla, which should be higher, are actually about 50% lower than prices in Medellín.

Similarly, an economic analysis showed that the profit margin for the ice-cream cones sold in Baranquilla is approximately 70% less than that of Medellin. This generates cross subsidization between the margins in the cities covered in the investigation.

The Office of the Superintendent penalized Induga S.A. for abuse of dominant position.

B. Mergers

The Avianca – Aces case: Aerovias Nacionales de Colombia S.A. (Avianca), Sociedad Aeronáutica de Medellín Consolidada S.A. (Sam) and Aerolíneas Centrales de Colombia S.A. (Aces) informed the Office of the Superintendent of the intention to merge the airlines with the largest share of the domestic market. After studying the case, the Office of the Superintendent objected to the operation because it believed it could result in undue restriction of free competition. However, this file was transferred to the Office of the Superintendent of Companies, based on the Office’s interpretation of the scope of its jurisdiction in the case. The file was, in turn, transferred from the Office of the Superintendent of Companies to that of the Civil Aviation Agency, which decided to deny the merger.

III. International Affairs 

Based on the general competition-related issues addressed in the World Trade Organization (WTO), the Office of the Superintendent worked out and distilled into a document its position on the importance of setting up a negotiating group within the WTO. The view of the Office of the Superintendent is that any multilateral competition-related negotiation should yield benefits for Colombia. 

The Office of the Superintendent, through the Superintendent of Industry and Trade, chaired the FTAA Negotiating Group on Competition Policy until July 2001.

The draft Chapter on Competition Policies for the FTAA was discussed and negotiated in Panama. Negotiations were concluded, among others, on the sections relating to competition law, regulatory policies and practices for handling legal monopolies, discussions on the institutions needed, mechanisms for cooperation and exchange of information and a dispute settlement mechanism. All the participating countries assumed the commitment to adopt measures to prohibit and curb anticompetitive practices.

The Office of the Superintendent of Industry and Trade, with the support of the United Nations Conference on Trade and Development (UNCTAD) held a Regional Meeting on Consumer Protection, Competition, Competitiveness and Development in Cartagena de Indias, Colombia, from 23 to 25 July 2001.

Annex

I. Unfair Competition Investigations

	
	Firms Involved
	N
	PP
	IM
	PR
	S

	1
	Banco Davivienda vs. Guillermo Serrano
	√
	√
	
	
	

	2
	ETB Orbitel vs Occel and Rey Moreno
	√
	√
	
	
	

	3
	Colegio La Esperanza BAM (Pokon)Bimbo
	√
	√
	
	
	

	4
	Bailey's
	√
	√
	
	
	

	5
	Sonría Manizales vs. Rafael Ricardo Gómez
	√
	√
	
	
	

	6
	Sonría Cartagena vs. Paulo Sexto Oyola
	√
	√
	
	
	

	7
	Copicentro Valle
	√
	√
	
	√
	

	8
	Sonría vs. Jairo Santamaría  

	√
	√
	
	
	

	9
	Laboratorios Shester Ltda. vs. Laboral Clean        
	√
	√
	
	
	

	10
	Barber Ltda vs. Pronabell Laboratorios         
	√
	√
	
	
	

	11
	Sgs Colombia S.A. vs. Inalcec Incontec
	√
	√
	√
	√
	√

	12
	Avinal S.A. vs. Avinal Ltda.
	√
	√
	
	
	√

	13
	Detergentes Rey
	√
	√
	
	
	

	14
	Intermemory vs. Memori Card
	√
	√
	√
	√
	

	15
	Proteseg vs. O´Gara Hess
	√
	√
	√
	
	

	16
	Transpack Ltda. vs. Transmupack
	√
	√
	√
	√
	

	17
	Proteseg Ltda vs. Sociedades Ogara Hess
	√
	√
	√
	√
	

	18
	P.T.A. Proteseg
	√
	√
	√
	√
	

	19
	Bimbo vs. Establecimiento Comercio Bimbo
	√
	√
	√
	√
	

	20
	Bimbo Ltda. Central Impulsadora S.A Vs
	√
	√
	√
	√
	√

	21
	Levis vs. Company S.O.
	√
	√
	
	
	

	22
	Tecnoquimicas vs. Abbott
	√
	√
	
	
	

	23
	Etb-Orbitel vs. Publicidad Lowe
	√
	√
	√
	
	

	24
	Etb vs. Orbitel "Llamadas Gratis"
	√
	√
	√
	√
	

	25
	Bellota De Colombia S.A. vs. Invermec S.A
	√
	√
	√
	√
	

	26
	Empresa Andina De Herramientas
	√
	√
	√
	√
	

	27
	Etb Orbitel vs. Viacol Rey Moreno
	√
	√
	
	
	

	28
	Maderos vs Barandas El Nogal
	√
	√
	√
	√
	

	29
	Stokely Van Camp Inc. Gatorade vs. Quala
	√
	√
	
	
	

	30
	Cruz Roja Colombiana vs. Droguería Cruz Roja
	√
	√
	
	
	√

	31
	Stella Duran vs. Internacional De Telemercadeo
	√
	√
	
	
	

	32
	Up Sistemas vs. Sociedades Ingeniería
	√
	√
	
	
	

	33
	Mat Química vs. Comproind

	√
	√
	
	
	

	34
	Colombiana vs. Decorcintas
	√
	√
	√
	√
	

	35
	Coflonorte (Flotas Duitama)
	√
	√
	
	
	

	36
	Quaker  vs. Qikelly
	√
	√
	
	
	

	37
	Carrocerías Latina  vs. Carrocería Delta
	√
	√
	
	
	

	38
	Electrooriente
Electrooriente

	√
	√
	
	
	

	39
	Sociedad Portuaria Regional de Santa  Marta
	√
	√
	
	
	

	40
	Servisatelite
	√
	√
	
	
	

	41
	Electrolima vs Coenergia

	√
	√
	
	
	

	42
	Comcel, Occel S.A. vs. Bellsouth Subsidy Lock
	√
	√
	
	
	

	43
	Cablevisión vs. Visión Satélite
	√
	√
	
	
	

	44
	Superview  vs. Servisatelite

	√
	√
	
	
	

	45
	Celumovil vs. Comcel
	√
	√
	
	
	

	46
	C+P Ltda vs. Pokon & Crysall
	√
	√
	
	
	

	47
	Varela vs. Jhon Restrepo
	√
	
	
	
	

	Total
	
	47
	46
	14
	13
	4


Notes: N = Notification of initiation of the investigation; PP = Investigation of evidence; IM= Report with statement of reason; PR= Preparation of ruling; and S= Final ruling (closing or penalty)

II. Antitrust: Restrictive Trade Practice Investigations
	

	Firms Involved
	N
	PP
	IM
	PR
	S

	1
	Anato
	√
	√
	√
	√
	√

	2
	Gasolineras Manizales
	√
	√
	√
	√
	√

	3
	Gasolineras de Cali
	√
	√
	√
	√
	√

	4
	Sercopav
	√
	√
	√
	
	

	5
	Multillantas-Shell (Unfair Competition)
	√
	√
	√
	√
	√

	6
	Humana
	√
	√
	√
	√
	√

	7
	Corp. Registro Nacional de Avaluadores
	√
	√
	√
	√
	√

	8
	Satena
	√
	√
	√
	√
	√

	9
	Azucar
	√
	√
	
	√
	

	10
	Thomas de la Rue
	√
	√
	
	√
	√

	11
	Fiberglass-Naviera
	√
	√
	
	
	

	12
	Gasolineras de Bucaramanga
	√
	√
	√
	√
	√

	13
	Proteseg
	√
	√
	
	√
	

	14
	Fenditolima
	√
	√
	
	
	

	15
	Gasolineras de Pasto
	√
	√
	√
	
	

	16
	Alaico
	√
	√
	√
	√
	√

	17
	Celumovil-Subsidy Loock
	√
	√
	
	√
	√

	18
	Multillantas Shell (Restrictive Trade Practices)
	√
	√
	
	√
	√

	19
	Olimpica 1
	√
	√
	
	
	

	20
	Olimpica 2
	√
	√
	√
	
	

	21
	Acemetal
	√
	√
	
	
	

	22
	E.P.M.
	√
	√
	
	
	

	23
	Adiconar
	√
	√
	
	
	

	24
	Central Hidroeléctrica de Betania and others
	√
	
	
	
	

	25
	Coolechera-Ciledco
	√
	
	
	
	

	26
	Colanta
	√
	
	
	√
	√

	27
	Federación Nacional de Cafeteros
	√
	
	
	
	

	28
	Cademac
	√
	
	
	
	

	29
	Granja Santa Anita
	√
	
	
	
	

	30
	Bavaria
	√
	
	
	
	

	31
	Ingemac
	√
	
	
	
	

	Total
	
	31
	23
	12
	13
	13


 Notes: N=   Notification of initiation of the investigation;  PP =  Investigation of evidence;  IM=  Report with statement of reason ; PR=  Preparation of ruling; and S= Final ruling (closing or penalty)

CHAPTER 6. COSTA RICA
I. Introduction 

Costa Rica’s Law on Promotion of Competition and Effective Defense of Consumers (Law No. 7472) came into force at the beginning of 1995, introducing a set of principles and standards which define and consolidate the legal framework that regulates and prevents or eliminates restrictive trade practices, monopolies and other forms of conduct that interfere with effective allocation of productive resources. In addition, these principles are designed to ensure transparency in the marketplace and closer coordination between economic agents participating in the country’s production and commercial processes.

The experience of the Commission for Promotion of Competition (“the Commission”) during the first seven years of its mandate as the agency overseeing enforcement of Law No. 7472 has been focused on both preventive action and the imposition of penalties. In the first case, the Commission has been working since its inception to promote a competitive attitude in Costa Rica, aiming this effort at the sectors directly affected or specific interest groups such as academics, consumer associations, the judiciary and the media, among others. This in order to enlist their support for enforcement of competition laws. At the same time, the Commission has undertaken preventive measures, issuing opinions on matters of free and open competition as embodied in the country’s laws, decrees, draft legislation and other administrative acts, as well as with respect to specific acts of economic agents, all for the purpose of preventing the use of monopolistic practices and other prohibited economic concentrations.

Meanwhile, penalties have been imposed where necessary to provide protection for the process of free and open competition. Since beginning operations in August 1995, Costa Rica’s competition authority has so far heard over 450 cases launched either at its own initiative or in response to complaints from economic stakeholders. 

During these first years of operation, investigations have focused primarily on absolute monopolistic practices and horizontal concentrations, in part because these are the most damaging to markets. However, the emphasis in formal investigations has shifted to markets with a high degree of concentration, either for detection and imposition of penalties for anticompetitive practices, or to eliminate legal barriers. 

It is worth noting that the corrective measures and penalties imposed on economic agents as a result of these investigations have increased not only in number, but also in the severity of the sanctions themselves. In other words, the Commission has taken a much more repressive stance in order to effectively discourage businesses from adopting monopolistic practices. This does not mean, however, that it has or ought to drop its efforts to promote a culture of competition, but simply that it is attempting to guide the groups directly affected through strict enforcement of the law.

II. Recent Developments and Changes In Law or Policies.
As the authority responsible for enforcing Law No. 7472 and its Regulations, the Commission is drafting a new piece of legislation to amend certain articles of that law. Specifically, these amendments are intended to expand the scope of the chapter on competition to include operators providing a public service under a concession, as well as other changes in the rules governing mergers and acquisitions, among other things.
III. Enforcement Of Competition Laws and Policies.
The role of the Commission has been crucial to development of the country’s competition policy. Following are a few examples of the actions taken by the Commission in this regard.

A. Information activities to promote competition

The Commission has been working to provide information and promote competition, with a view to modifying patterns of doing business in the country’s markets and thereby justifying the adoption of antitrust legislation. These promotional activities have specifically targeted those groups directly involved with the Commission’s work. The aim is to educate all Costa Ricans concerning the rights granted in Law No. 7472, which guarantees free competition and access to markets.  

As the regulatory body responsible for ensuring open competition, the Commission is itself subject to oversight under a system of accountability which legitimates its operations. In particular, the Commission must account for its actions before the nation’s courts, the Office of the Attorney General, the press and the business community in general. There is a fundamental problem with this oversight system, however, in that the courts have no special expertise in the area of competition. 
Therefore, the Commission has conducted a number of training activities designed for groups and institutions in the private sector (companies, business associations and other entities), the academic community (at the university level and among students, researchers, etc.) and the public sector (aimed especially at officials of the Constitutional Court, Supreme Court of Justice, Office of the Attorney General, and Administrative Court), as well as consumer association and organizations, etc. The goal of these activities is to ensure that the bodies that oversee the Commission are able to apply the country’s competition rules correctly, and thus to legitimate the work of the Commission.
Similarly, the role of the press has been essential in legitimizing the Commission’s work. It is the duty of the communications media not only to serve as the primary source of information on the Commission’s activities, but also to act as its principal critic. Consequently, part of its promotional work has included training for media officials. In this way the Commission has gained recognition for its performance and wider coverage of the results achieved, mainly in newspaper reports and articles in specialized journals.

Meanwhile, the broader task of publicizing provisions of law governing competition is also being carried out through preparation and distribution of information in the form of bulletins, handbooks and copies of jurisprudence designed to promote continuous discussion of the rules and principles behind our competition legislation, help ensure greater transparency and legal certainty for the business community, and raise the profile of the Commission.
B.Protecting the competitive process
a) ENFORCEMENT OF LAW 7472

The Commission’s efforts to protect the competitive process have focused on the prevention, investigation and prohibiting of monopolies, monopolistic practices and other restrictions that keep markets from operating efficiently, plus the elimination of regulations not necessary to economic activities. These efforts have included receiving and investigating complaints, conducting formal reviews and consulting on technical aspects, along with other tasks. Beginning in 1995 and continuing up to September 19, 2002, the Commission has heard 430 cases and handed down a total of 392 rulings, with the remaining decisions still pending. In this respect the results have been highly satisfactory in that the waiting period and the time it takes to hand down a ruling has been reduced, except for a small number of cases that, because of procedural requirements, are still in process. 
With respect to penalties and other measures imposed by the Commission, the box below shows that these sanctions have not only increased in number but also in the amount of the respective fines.

Figure 1. Fines imposed per year (1995-2001)
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Number of Businesses Penalized (1995-2001)
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Using the powers conferred upon it, the Commission has issued opinions on the laws, regulations, agreements and other administrative acts bearing on competition and free trade in over 26 cases in the period 2001-2002. This is evidence that, in the first, the Commission has maintained closer coordination during its years of service with the executive branch, the National Deregulation Commission, the Office of the Attorney General, the Superintendency of Pension Fund Managers and other related institutions. And in the second place, that it has been able to recommend methods for promoting or re-shaping the existing regulations in diverse economic sectors with a high degree of concentration, such as the electricity, telecommunications, insurance and transport sectors, among others.

C. Summary of cases  

All of the cases heard during this period deserve special attention given their importance and the impact that each one has had on the market by improving the competitive process and thus benefiting consumers. However, for purposes of illustration we limit ourselves to a few of the most important decisions.


a) cases involving enforcement of antitrust rules:

The case against containerized trucking companies: Several businesses in the transport sector took out a paid advertisement in the information media for the purpose of announcing set prices for trucking services to haul containers for the import-export trade, in order to raise the price for such overland transport services by 13.5% in dollar terms, and by 16.5% based on colones. 

The final decision of the Commission for Promotion of Competition finds these businesses in violation of Article 11(a) of Law No. 7472 which defines absolute monopolistic practices, and imposes appropriate penalties. In accordance with Article 26 of Law No.7472, and after weighing the criteria for fines ranging from 0 to 680 times the minimum salary rates established under Article 25(e), fines of between 16 and 140 times minimum salary were levied against the 13 businesses held to be in violation.

In addition, one of the companies involved was ordered to refrain from perpetrating acts, which violate free competition rules, or from participating in acts prohibited under the competition laws.

The case of exclusive broadcasting rights: Faced with relevant evidence against various television companies for the sale of exclusive rights to broadcast New Year’s celebrations, the Commission opened ordinary administrative law proceedings into possible violation of the provisions of Article 11, subsections (a), (b) and (d) of Law N° 7472. The practices in question were said to constitute the distribution of the market through alleged price fixing by the television companies, and an alleged agreement among bidders in the tender for broadcast rights.

In a ruling handed down at 5:00 p.m. in Session 37-00 on October 10, 2000, the Commission acquitted all of the defendants in this proceeding when it determined that the submission of a bid by one of the companies in which television channels 4, 6, 7 and 9 held shares did not violate Article 11 of Law No. 7472.

This ruling was based on that fact that the agreement among the defendant companies in the case under investigation did not meet the provisions of Article 11(d) of Law N°7472, which specify as one of the elements for proof of violation the agreement or coordination of the bids of each competing economic agent in collusion with one another. Whereas in the case at hand, there were no bids submitted from each of the companies, but rather a single offer presented on behalf of a group of companies. Thus, although the law permits the submission of joint offers or bids presented by consortiums, the Commission felt that the contracting administration is empowered to stipulate the provisions of the tender or bidding conditions, and may prohibit that type of bid as prejudicial to its interests. In other words, the Commission felt that the administration should have promoted and protected free and open competition in this type of tender procedure in order to obtain the largest number and the highest possible quality in the bids received.

Accordingly, to ensure open and free competition, and in order that the administration may have the best possible selection of bids from which to choose, the Commission recommended that the Popular Festivities Commission try to obtain the largest possible number of offers in its bidding competitions, in order that competition among bidders will enable the administration to achieve the largest possible number of options to meet its interests.

Market for the purchase of hides: Presented with evidence of an alleged agreement among various tannery companies to set the maximum price  for the purchase of type C hides, the Commission opened an ordinary administrative proceeding against the companies and their representatives on charges of engaging in practices contrary to Article 11(a) of the Law on Promotion of Competition and Effective Defense of Consumers (Law No. 7472), which defines absolute monopolistic practices.

Having completed its procedures with due process, the Commission handed down its ruling at 5:30 p.m. in Session No. 43-00 on November 21, 2000, finding against all of the accused parties, both juridical and natural persons, and imposing fines ranging from CRC 3,833,060.00 (55 times the minimum salary) to CRC 139,384.00 (2 times the minimum salary). The explanation of this finding was that the Commission for Promotion of Competition ruled that the setting of a maximum price of $6 (six dollars) for the purchase of type C hides violated Article 11 of Law 7472.

Finally, in accordance with Article 25(h), the natural persons who participated directly in these monopolistic practices, in representation of juridical persons or de facto entities, or on behalf or at the instructions of same, were given fines ranging from 2 to 8 times the minimum salary.

National Association of Rice Processors, et al.: Under Article Four of the Minutes of Session No. 31-99 held at 5:30 p.m. on December 14, 1999 (subsequently amended by the decision set out in Article Three of the Minutes of Session No. 04-00 of January 25, 2000),  the Commission for Promotion of Competition agreed to open formal administrative proceedings against various companies in the rice industry for engaging in monopolistic practices.

Specifically, the above-mentioned companies are alleged to have violated Articles 11(b) and 12(e & g) of the Law on Promotion of Competition and Effective Defense of Consumers, by means of an agreement not to purchase rice from national producers, and by pressuring same to refuse market access to other economic agents, including an alleged agreement not to process, sell or permit the storage of rice originating from the United States, which was about to be imported at that time. 

By means of a ruling adopted under Article Eight of the Minutes of Session No. 22-01, held at 5:30 p.m. on June 26, 2001, the Commission for Promotion of Competition ordered the imposition of a fine against the rice processing companies that participated in the events under investigation, having determined that had indeed engaged in absolute monopolistic practices. The Commission agreed as well that they had engaged in an unlawful boycott. However, under the doctrine of concurrence of multiple infractions, they are subject only to the penalties for absolute monopolistic practices.

Following are the primary factors taken into account in reaching a final decision in this case: 

a) The conduct described in the prohibitions established under the Law on Promotion of Competition and Effective Defense of Consumers (Law Nº 7472), in the form of the agreements made and the advertisements paid for in newspapers of national circulation, were intended to limit supply within the market by preventing the entry of products into the country.

b) The act of concluding an agreement between competitors to restrict supplies is prima facie an infraction of administrative law which generates anti-competitive effects (Art. 11 Absolute monopolistic practices).

c) With regard to the boycott—Article 12(e)
—it was determined that the conduct in this case was intended to limit competition by  forcing national producers to pressure the government into preventing imports.

The Commission for Promotion of Competition agreed to penalize various companies for  having committed the absolute monopolistic practices described under Article 11(b), and the relative monopolistic practices set out under Article 12(e) of Law No. 7472. Additional penalties were imposed on natural persons in accordance with Article 25 (h) of that law.

b) opinions concerning competition

In the area of economic deregulation, the Commission has worked jointly with the National Deregulation Commission on preventing and eliminating all regulations that constitute barriers to entry into markets for goods and services. Working in close coordination with one another, the two Commissions have carried out a series of studies that have resulted in the elimination of a number of specific entry restraints. Among these are the following examples:

Criteria developed by the Commission for Promotion of Competition for public service concessions: Under Article Five of the Minutes of session 25-02 held on September 3, 2002, the Commission for Promotion of Competition issued criteria to be followed in the granting of concessions to operate a public service.

The main aspects dealt with in the analysis on which these criteria are based were as follows: 

a) The distinction between competitive and non-competitive markets. 

b) Regulating the entry of economic agents according to the type of market.

c) Controlling anticompetitive practices and mergers.

The conclusions reached by the Commission included the following:

“1) There are both competitive markets and markets which by their nature must be recognized as natural monopolies. Even within the same market there may be sectors that are competitive and others that are non-competitive. Nevertheless, regulators must seek the means to promote the maximum level of competition possible, and to do this a market study will be required in order to identify areas in which competition can be introduced, and others where it cannot. This study must be completed before the administration decides to grant a concession for the indirect provision of a public service by an independent economic agent.

2) Entry into competitive markets must be controlled through a system of licenses, permits or registration. That is to say, a system in which all economic agents who meet objective requirements are allowed to enter and compete among themselves under transparent rules. Moreover, in this type of market there is no justification for regulating prices; rather, these should be left for market forces to determine. 

3) Entry into non-competitive markets should be through public tender, and it is at this stage that competition should be encouraged. It is important to ensure that the bidding conditions for such contests do not contain unjustifiable requirements limiting the entry of certain economic agents, and that the rules for participation are objective and apply to everyone. In these markets, regulations to control economic factors and service quality are necessary in order to prevent  abuses by the operators of such services. These regulations must be designed to approximate competitive conditions and encourage the service provided to become more efficient thus benefiting the users of the service and consumers in general.

4) It is advisable to have the bidding procedures evaluated before issuing a tender call. This can be done in consultation with the Commission for Promotion of Competition in order to establish rules that will promote competition in the tender process, particularly in cases where the structure of a sector may be affected.

5)Once the economic agents who will operate the services have entered the market, whether through licensing, permit or concession, monitoring by the Commission for Promotion of Competition becomes necessary in order to avoid the adoption of restrictive practices and prevent those mergers, whether horizontal or vertical, that are harmful to effective competition. It is at this point that the provisions of chapter three of Law N° 7472 must be applied to the operators in question. And it is for this reason that it is necessary to remove the exceptions set out in Article 9, which exempt concessionaires operating a public service from the application of competition rules.”
Legal barriers in the air transport market: The Commission for Promotion of Competition asked its Technical Unit to report on barriers in the airline industry. This resulted in the decision contained in Article Five of the Minutes to session No. 24-01 of July 17, 2001, in which the Commission made the following determination:

“
A- There is a need to eliminate the gaps in legislation and curtail the broad discretionary powers of the administration.

A study carried out by the Technical Support Unit finds that federal legislation does not establish clear parameters regarding the entry and removal of new economic agents in this market. Accordingly, it is recommended that precise rules be adopted setting a deadline by which the administration must issue a decision either awarding or refusing to award the certificate required to operate this service, and introducing uniform technical criteria which limit the administration’s discretionary powers in the processing of the respective certificates. In addition, clearly defined periods must be established for conducting technical verifications, correcting errors or providing missing qualifications, and a deadline must be specified for expiry of an operator’s certificate.  At present, the fact that deadlines are determined on a case-by-case basis causes uncertainty and disregards the constitutional requirement to respond promptly. Without question, the lack of specified deadlines and the broad discretionary powers enjoyed by the administration constitute a barrier to the entry of new economic agents into this market.

B- The need to deregulate rates and enforce competition rules.

Currently, the legal framework for the air transport sector allows only for approval of rates and does not permit enforcement of antitrust regulations. This type of regulation does nothing to promote competition; on the contrary, it encourages monopolistic prices.  Yet competition rules are considered the best possible means for regulating markets inasmuch as they guarantee the efficient allocation of productive resources. However, there are certain cases where an exception must be made and direct regulation of the market is called for. Where conditions are such that domination by a monopoly or oligopoly is the natural state this type of regulation should be used with the goal of replicating competitive market results in sectors in which open competition does not work. Thus, this type of regulation may be used to regulate prices in non-competitive segments, or to establish certain technical standards. In this way, these two types of regulation complement one another according to market segment or the goals of the regulatory authority. In any event, the trend among the developed countries is to replace direct regulation of the public service sector with competition rules. For this reason, it is recommended that competition rules be applied in the air transport market, and that recourse to direct regulation be restricted to exceptional cases.

In view of the above, it is especially important to prevent economic competitors from agreeing on prices or limiting the supply of services in a manner that has the same effect on the market as a monopoly would. In addition, competition rules can be used to prevent mergers or strategic alliances that limit competition to their customers’  detriment.  

C - Access to essential facilities provided in an airport.

It is essential to establish adequate procedures for the use of airport facilities.

Under the “Essential Facilities” doctrine there are certain types of infrastructure that are considered essential to the operation of other services, and that cannot be duplicated. Refusal to provide this facility, or to provide it under conditions of equality, is considered an anticompetitive act in other countries. A typical example is the infra​structure of seaports and airports. Accordingly, it is recommended that such facilities be used in a manner which promotes and protects equality among users in order to avoid any kind of discrimination or limitation of the offer to provide the specified service.  

Our legislation does not contain express provisions guaranteeing equal treatment in the use of airports. It is therefore essential to put in place an objective system for assigning departure and arrival times for flights in a manner that will ensure efficient coordination and optimal use of both time and infrastructure, without undue discrimination against any airline. The present lack of written procedures, duly approved and available to the traveling public, for the assignment of loading platforms, take-off and landing slots, passenger inspection areas and space for centralized service operations for flight dispatch, can constitute a barrier to entry into the market, and lead to discriminatory treatment of economic agents.

Finally, it is important to remember that the passenger trade portion of the air transport market is highly concentrated, and the cause of this high level of concentration is due largely to the existing legal barriers. And these, in turn, have to do primarily with the absence of clear and objective parameters that would permit any economic agent to enter the market.

Tacit Derogation from Article 42 of the Act Creating the Rice Bureau (Law N° 7014 of November 28, 1985): The Commission request a legal opinion from the Office of the Attorney General regarding the validity and possible tacit derogation from Article 42 of Law 7014, the Act Creating the Rice Bureau, owing to the fact that this article was limiting free competition in the rice market.  

This limitation was in the form of a prohibition against the processing of rice obtained from a source other than a Costa Rican producer. In addition, the provision is openly discriminatory in that it specifies different and clearly adverse treatment for foreign products, as well as establishing a quantitative limit on rice imports.  

In response, the Office of the Attorney General issued an opinion (document C-012-200) in which it considers Article 42 of Law No. 7014 void inasmuch as it established a provision resulting in discriminatory treatment of national and imported products. 

c) Opinions on draft legislation

 Opinion of the Commission for Promotion of Competition concerning Legislative Bill No. 13628 “Creation of the National Rice Corporation”: Bill No. 13628  “Creation of the National Rice Corporation”, seeks to convert the Rice Bureau into an institution with separate legal status, its own capital and independent administrative and operating budget, as a private corporation created under public law to be responsible for promotion of the rice industry in general through the active participation of rice producers and processors.

The Ministry of the Economy, Industry and Trade sought the Commission’s opinion concerning this bill, expressing the view that it would be inadvisable to give a body made up of economic agents that are competing with one another any powers that might constitute monopolistic practices as established in Law No. 7472.

The Commission also took into account Article 5 of Law No. 7472 which specifies that the regulation of prices is only appropriate in the following circumstances:

a) Under exceptional circumstances and on a temporary basis.

b) In the specific case of market conditions which by their nature must be recognized as requiring a natural monopoly or oligopoly for goods and services, so long as these conditions remain unchanged.

On this topic, the Commission gave as its opinion that the bill contains rules which limit free and open competition in the rice market in that it may lead the economic agents involved to act in coordination to fix prices, or to behave as though they were a monopoly, and thereby adversely affect the economy. In addition, the Commission felt that the bill could result in agreements and regulations contrary to the interest of consumers.
Lastly, the Commission stated that the changes required in the rice market to benefit consumers have to do primarily with a reduction in tariff rates. 

IV. International Affairs
In the development and consolidation of Costa Rica’s competition procedures, international bilateral and multi​lateral cooperation has been of crucial importance as a working tool and in providing much needed inputs. In this area, a number of bilateral technical cooperation projects were carried out with other competition agencies, in particular those of Mexico and Chile. 

Other activities that have been helpful include participation in seminars, meetings and conferences alongside competition authorities from other countries such as the United States, Brazil, Venezuela, Peru, Mexico, Panama and Colombia.

In addition to the above, the cooperation received from other sources has likewise been vital to developing the institutional capacity of our watchdog agencies in the areas of competition policies and law. Most of this assistance has come through the link between the Commission and the Ministry of Foreign Trade, and through participation in various events sponsored by the Free Trade Area of the Americas (FTAA); the United Nations Conference on Trade and Development (UNCTAD), the World Trade Organization (WTO), the Organization for Economic Cooperation and Development (OECD), the Economic Commission for Latin America and the Caribbean (ECLAC), among other sources. 

Finally, Costa Rica and Canada recently signed a Free Trade Agreement which includes a chapter on competition policies.

That chapter defines the minimum principles which each Party must observe, and establishes a cooperation mechanism which includes notification of practices which affect the other Party, as well as the exchange of information. The agreement also establishes a system for consultations and the possibility of technical assistance agreements.

CHAPTER 7. JAMAICA 

This chapter is intended to provide highlights of the performance of the Fair Trading Commission (FTC) during the 2001/2002 Financial Year and also to outline the main focus for the 2002/2003 Financial Year.

I. 
Introduction

The FTC was established in 1993 to administer the Fair Competition Act (FCA). The FCA provides for the maintenance and encouragement of competition in the conduct of trade, business and in the supply of services in Jamaica. Competition leads to optimal allocation of scarce resources while ensuring that the highest quality goods and services are offered for sale at the lowest prices. It also ensures that the greatest incentives exist for product innovation and development. The work of the FTC is critical to the achievement of these objectives.

For the Financial Year 2001/2002 the Commission set the following programmes as its main priorities:
· Investigate complaints and seek amicable resolutions where possible. Obtain fees through the use of Consent Agreements, to assist in offsetting costs.

· Initiate legal action for those complaints for which out of Court settlements are not forthcoming and conclude legal matters before the courts.

· Closely monitor furniture, appliance, computer and motor vehicle sectors.

· Prepare and disseminate advisories, opinions and guidelines. Develop and execute media campaigns and organize seminars, workshops and meetings.

· Meet with business entities, trade groups and educational institutions.  Educate the private sector (manufacturers and distributors) on the requirements of the FCA and the need to provide adequate information on products and services offered for sale, thereby reducing breaches of the Act.

· Continue to enforce provisions of the FCA as they relate to the Telecommunications Industry.

· Undertake studies to determine the state of competition within specific industrial sectors. e.g. food and petroleum industries and the financial sector.  Undertake review of Authorization Requests from Commodity Boards and other business entities.

· Participate in, and organize appropriate forums for policy makers within the Government.  Hold meetings with various associations, educational institutions and other Government Agencies and Technical Advisors within the Public Sector.

· Participate in discussions with FTAA Negotiating Group on Competition Policy (NGCP).

· Participate in the CARICOM Inter-Governmental Task Force (IGTF) meetings on the finalization of Protocol VIII relating to the Rules of Competition.

· Provide technical support in the development of the CARICOM Protocol IX on Disputes Resolution.

II.  
Recent Development and Changes in Law and Policy 

By way of update as to developments regarding the legal framework, the Commission points out that the Commission has been seeking to strengthen the Law in a number of areas:-

(a)  In July 2001, drafting instructions were delivered to the relevant Ministry, addressing amendments to the 2000 Notices and Procedures Regulations.  The objective is to standardize and legitimize the procedures which are to be followed when a complaint comes to the Commission.

(b) Legislative amendments to the Fair Competition Act, dated August 21, 2001 were passed to, among other things:

i) Widen the definition of "documents" to accord with the current definition under the Evidence Act. Thus maps, plans, photographs, discs, tapes, soundtracks, films etc. may be admitted as evidence in a case brought under the FCA.

ii) Extend the reach of "tied selling" to include services.

iii) Bring under the Resident Magistrate's Court jurisdiction, such offences as:

· obstructing, preventing or impeding an investigation;

· destruction or altering of any document, record or  

         thing required to be produced;

· giving false or misleading information to the

         Commission;

· failing to attend and give evidence before the

         Commission;

· failure to supply information.

(iv) To enable the Commission to conduct investigations into conduct that not only has the effect of substantially lessening competition; and misleading the public, but which is likely to have the aforesaid effects.

(c) Pursuant to the June 2001 passing of amendment to the FCA to remove the element of intention under the provision governing sale above the advertised price, drafting instructions were issued in December 2001 for appropriate Regulations to be enacted.

Whereas the relevant statutory provision requires the seller/advertiser of goods in a sale, to have reasonable quantities to meet the demand, Parliament required that the criteria for the determination of “reasonableness” be set out in Regulations.

Generally, fines for these offences were set at a maximum of $500,000.00 and term of imprisonment was reduced from a maximum of five years to a maximum of one year.  Whereas the Senate required that Regulations be established to support section 40 which deals with "Sale at a Bargain Price", the Commission prepared drafting instructions and submitted same to the Ministry of Industry, Commerce and Technology (MICT) in December 2001.

In an effort to dullen the effect of the Court of Appeal ruling in the Jamaica Stock Exchange v Fair Trading Commission case; and to allow the Commission to function with some modicum of effectiveness, certain adjustments to the Fair Competition (Notices and Procedures) Regulations, 2000 were considered.  Drafting instructions were submitted to the MICT in July of 2001.  A first draft was passed to the Commission in November 2001 for its perusal and comments.  Comments and queries were communicated to the MICT in December 2001 and a response was received in January 2001. 

The need for defined guidelines in the conduct of investigations had become critical, and therefore instructions for the amendment of the Notices and Procedures Regulations were incorporated into the amendments which were being undertaken.

It is recognized that the Fair Competition Act will have to be thoroughly overhauled and amended in the very near future.  In the absence of such an overhaul, the Commission's work will continue to be severely hampered.

III. 
Enforcement of Competition Laws and Policies 

A. Cases Investigated 

Over the period April 01, 2001 to March 31, 2002 a total of 826 cases were investigated by the Commission with 273 being completed (See Table 1 for details of cases investigated and completed). 

Following the trend of previous periods, the figures reveal that cases of alleged Misleading Advertising accounted for the majority of matters investigated by the FTC, comprising almost 70% of all cases dealt with. The majority of Misleading Advertising cases were against Used Car dealers, Furniture/Appliance retailers and Computer retailers who use marketing promotions that attract, but sometimes mislead consumers. 

Cases deemed 'Not covered by the FCA' formed the second most prevalent category of investigations, accounting for approximately 17% of the cases investigated. 

In comparison to the above categories, each of the other types of cases represented a relatively small percentage of the matters examined.  For example, Requests for Opinion represented fewer than 4% of the full complement of cases, while Abuse of Dominant Position accounted for approximately 2%. 

The category termed 'Other Offences against Competition' represented 3% of investigations pursued during the period while the category Sale Above Advertised Price comprised approximately 1%.

All other categories fell below 1%.  Requests for Information accounted for 0.5%, Applications for Authorization for 0.5%, while Market Restriction cases accounted for 0.4% of matters investigated. 

There were no cases of Double Ticketing or Tied Selling during the period, as merchants appeared to have recognized the requirements of the FCA with respect to these offences. 

 B. Resolution Rates 

Overall, the Commission successfully completed approximately 33% of its cases investigated during the period.  The reduced resolution rate is a result of the increased number of cases received and investigated during this period.  The number of cases received has increased by 101% from 275 received in last period to 553 cases in this period.  (Figure 1 indicates the increase in number of cases received, categorized by breaches). 

Misleading Advertising, which accounted for the majority of cases that the FTC investigated during the present period, showed a very low resolution rate of 23%.  As stated previously, this is due to the increase in the number of cases received in the current period.  The number of cases received in this category increased by 169%. 

There were high resolution rates in Not Covered by the FCA (NA), Requests for Information and Requests for Opinion. Cases were expeditiously processed in order to direct Complainants to the right avenues through which they could obtain assistance and provided the Commission’s  expertise advice in various matters of concern. Of the cases investigated, some 61% of these NA cases, 50% of Requests for Information cases and 63% of Requests for Opinion cases were resolved during the period under review. 

C. Major Cases Investigated

The Commission pursued a number of matters in the Courts during the 2001/2002 Financial Year and continued to enforce provisions of the FCA specifically as they relate to the Telecommunications Industry. The Commission filed suit against Shell Company (Jamaica) Limited, Pyramid Roofing Systems, Airtight Security Limited and SBH Holdings Limited and Forest Hills Venture Limited.  All but the Shell matter have already been determined by the Courts.

C.1
Out-of-Court Settlements

Challenger Transport Company Limited: 

The Informant lodged a complaint with the Commission alleging that on July 6, 1999 he purchased a Chevrolet Joy motor car which was represented by the Respondent to be a 1999 model.  On the car being valued, it was revealed that it was in fact a 1998 model and not a 1999 model.

Following an investigation by the Commission and a meeting held on July 27, 2001 with the Respondent and a representative from the manufacturers of the motor vehicle, the Respondent admitted that the motor car, though sold as a 1999 model, was in fact a 1998 one and that its conduct amounted to a breach of Section 37 of the FCA.

A Consent Agreement was negotiated between the FTC and Challenger Transport Company in October 2001, whereby Challenger agreed to Pay to the Informant, within 30 days of the date of the Agreement the sum of Forty Thousand Dollars ($40,000.00) representing the difference between the cost of 1998 and 1999 models, together with compound interest at the rate of 20% per annum from the date of purchase to the actual date of payment; and also to pay the Commission’s costs in the sum of Sixty Thousand Dollars ($60,000.00).

Institute of Management Sciences (IMS)

The Informants alleged that in reliance on an advertisement issued by IMS they enrolled in a Hotel and Hospitality Management Course which was being conducted by the said IMS.  At the relevant orientation on March 24, 1999, a staff member informed the students that the Course was accredited and transferable to both local and overseas colleges, which was in accordance with the information contained in the advertisement.  After commencing the course on March 30, 1999 the Informants discovered that the course was not accredited to the University of Technology, or any of the colleges in the U.S. as was claimed.

The Commission investigated and concluded that the Respondent’s conduct in the matters complained of, amounted to breach of Section 37 (1)(a) and (c) of the FCA.  The parties are executing an agreement to indicate that the Respondent has (a) amended the advertisement to reflect clearly what it means by validation and accreditation versus registration; (b) has issued an apology to the Informants; and (c) has paid to the Commission the sum of Twenty Five Thousand Dollars ($25,000.00) being costs incurred.

C.2
Court Matters

FTC v. Pyramid Roofing Systems: 

The FTC received a complaint against Pyramid Roofing Systems.  The Informant alleged that, pursuant to an advertisement in the yellow pages of the 1997 – 1998 telephone directory, she contracted the Respondent to install a new roof on her house, but the job was badly done.  The result was a number of leaks and a generally poor appearance of the roof.

An Originating Motion was filed in the Supreme Court by the FTC seeking a declaration that the Respondent had breached Section 37 of the Fair Competition Act.  On June 12, 2001 the matter was heard by the Court, which granted the Declaration and made an Order that the Respondent pay the sum of $700,000.00 to the Crown. 

FTC v SBH Holdings Limited & Forest Hills Joint Venture Limited

The Informants alleged that they purchased townhouses from the Respondent developers after reading pamphlets and brochures promising, among other facilities, a swimming pool, tennis court and a clubhouse. The facilities promised were not provided.

The matter was heard before the Honourable Mr. Justice James on September 27–28, 2001. Judgement was reserved. 

FTC v. Airtight Security Limited 

The FTC alleged breach of Section 37 of the Fair Competition Act (FCA) by the Respondent as it failed to honour the warranty given on electronic gates. The Informants, the proprietors of a town house complex, had paid the Respondent over Five Hundred Thousand Dollars ($500,000.00) to install and maintain the gates. 

The matter was heard before the Honourable Mr. Justice James on September 28, 2001. The Respondent did not appear nor was it represented. James J found that the Respondent was in breach of the FCA, and imposed a fine of One Hundred Thousand Dollars ($100,000.00).

FTC v Shell Company (Jamaica) Limited

The Informants alleged that the Respondent entered into a Distributorship Agreement the terms of which are anti-competitive and which therefore contravenes certain provisions of the Fair Competition Act. 

An Originating Motion was filed in the Supreme Court on September 20, 2001 against the Respondent.  The matter came up for hearing on December 6, 2001 and was adjourned sine die for the Respondent to file Affidavits in reply. The matter will be relisted.  

D. Major on-going investigations

Currently, investigations are being conducted into the Beer, Lottery, Telecommunications and Health Insurance sectors.

IV. 
Participation in the development of Trade Policies

During the Financial Year 2001/2002, the FTC was invited to become a part of the Jamaica Trade and Adjustment Team (JTAT) because of the Commission’s  role in influencing trade policy.  JTAT was established under the Ministry of Foreign Affairs & Foreign Trade and comprises the Minister of Foreign Trade and representatives from the public and private sectors, the Regional Negotiating Machinery/CARICOM, civil society and Local Government.  

Generally, its mandate was to examine the policy implications of the Cotonou Agreement and to assess the efficacy of the measures that will be adopted to improve Jamaica’s competitiveness.

Adjustment means, inter alia, that the private sector must be encouraged to initiate activities which will create new outputs in which their proprietary knowledge permits of product differentiation, affords them riches and provides for competitive advantage.  All of this is to be seen against the background that support for the private sector must contribute to helping:

-
uncompetitive enterprises and their workforces make an orderly exit when there is no prospect of revival;

-
new firms or new activities achieve competitive ability in a timely manner;


-
existing firms capable of adjusting and remaining competitive to be supported.

The types of support can range from facilitative infrastructure to training and upgrading of workers.

The Commission contributed to the discussions by presenting a paper highlighting the difference between traditional approaches to Trade Policy and a new Trade Policy, as dictated by the "rapidly changing global environment".  By way of oral response presented at a Seminar, the FTC (a) underscored the need to have the economy focus on value added products in preference to primary products; (b) questioned the implications of Jamaica's attempts to secure concessions in the global market when concessions are on the way out; and (c) expressed the view that every care should be taken to ensure that when multi-nationals come into Jamaica they are brought in line with competition policy, rather than being exempt.

In accordance with its mandate, JTAT continues to facilitate discussions from which a wide cross-section of views and recommendations can be gathered and the FTC continues to attend JTAT meetings and to contribute to the discussions on Jamaica's new Trade Policy.

V. Other Issues 

A. Public Education Programmes and Media Campaigns

The FTC continued to inform and educate the public on issues related to competition law and policy. During the 2001/2002 Financial Year the Commission issued guidelines and opinions in respect of  (a) Mustang Ltd. for motor vehicle inspection services; (b) the National Quality Infrastructure Programme; (c) the purchase of Used Cars; (d) Pyramid Schemes; (e) purchasing shop worn items; (e) mobile telephone service addressing instruments' compatibility with either the C&WJ or Digicel network; (f) merchants' refund policy; (g) British Caribbean Insurance Company's proposed motor vehicle emergency program; (h) concession agreement for the privatisation of the railway service and; (i) the Sangster International Airport.  The Commission also met with various associations and companies.  These include the National Housing Trust, Courts Jamaica Limited, Red Stripe Limited and the Importers & Distributors Association.  Other avenues for public education activities took the form of press conferences, releases and advisories, television and radio interviews, seminars or workshops and addresses given by the Executive Director to service clubs and tertiary institutions.

On September 24, 2001 the Commission presented its second lecture in the “Shirley Playfair Lecture Series”. The Lecture was presented by Mrs. Beatriz Boza, immediate past president of the National Institute for the Defence of Competition and the Protection of Intellectual Property (INDECOPI), the Peruvian Competition Agency.  Mrs. Boza presented a paper entitled "The role of a Competition Agency in a small developing nation".  

The Commission also held its first Consumer Awareness Day and Merchants' Seminar.  The Consumer Awareness Day was held on June 30, 2001.  Information booths at Mall Plaza, 20 Constant Spring Road and the Springs Shopping Centre, 15 Constant Spring Road, Kingston 10 provided a large cross section of the public with valuable information on the Commission and its work.  The Staff interacted with the public, fielded questions and received comments on the Commission's function.  Complaints were accepted on the spot.

The seminar for Merchants was held on November 7, 2001 at the Petroleum Corporation of Jamaica auditorium.  The focus was on consumer related matters and topics covered included the Role and Function of the FTC, Misleading Advertising, Sale at Bargain Price, Sale above Advertised Price and Refund Policy.  The seminar was attended by members of the business community and the general public and ended with a spirited question and answer session.

The Executive Director, Senior Economist and Complaints Officers all spoke on radio talk shows like Nationwide, The Breakfast Club, Hotline, Straight Talk, The People's Business and Risky Business.  A wide-ranging number of issues was discussed during the year.  The Executive Director also appeared on Love Television and on the Jamaica Information Service's programme Think Tank.

The December 2001 issue of the Commission’s annual Newsletter was published and circulated to various interest groups.  
B. Budgetary Allocation
For the Financial Year 2001/2002, the Commission was allocated $31.5M by the Ministry of Industry Commerce and Technology.  This represented a shortfall of $6.1M from the Commission’s  Budgetary Request of $37.6M and resulted in a restructuring of planned programmes.  The Commission's Recurrent Expenditure totaled $31.4M for the year, well above the actual amount of $28.5M that was allocated by the MICT.  

C. Summary Of Main Programmes For Next Financial Year

For the Financial Year 2002/2003, the Commission has established as its prime targets the following: -

· Resolve complaints received regarding breaches of the FCA in a more timely manner.

· Reduce the incidence of anti-competitive cases in specific sectors by increasing public awareness through Public Education; strengthening the Commission's understanding of the reasons for anti-competitive practices and undertaking studies on anti-competitive activities.

· Influence innovation and encourage improvements in services provided to consumers thereby improving competitiveness among all players in the market. Educate manufacturers and distributors as to the need to provide adequate and relevant information on products and services offered for sale.  

· Achieve a wider level of understanding of the FTC and the FCA by consumers, the business community and policy makers within Government thereby improving competitiveness among players in various sectors.  Focus on the business community, to educate them on their responsibilities under the FCA, thereby reducing breaches of the Act.

· Influence the Ministry of Foreign Affairs & Foreign Trade as it seeks to determine Jamaica's competition policy, thereby contributing to the formulation of FTAA, CARICOM and WTO Rules in the area of Competition Law and Policy.

VI. 
Economic Studies

The FTC completed its investigations into the Coconut Industry Board (CIB) and the Cocoa Industry Board. The investigations sought to determine if the statutory powers and activities of the Boards contravene the FCA.  The objectives of the investigations were twofold: (a) to assess if the powers and activities of the Board are in any way anti-competitive under sections 17(1) and 20(1); and if so (b) to carry out an analysis in accordance with §17(4) and 20(2).  The investigation into the Coconut Industry Board revealed that although the Board has exclusive rights to the copra market, there is no resulting anti-competitive effect.  The investigation into the Cocoa Industry Board found no evidence of abuse of dominance in relation to prices paid by the CIB to growers neither did it find any evidence of any other forms of abuse of dominance, such as the creation of barriers to entry for potential entrants to the market or the leveraging of dominance in one market to gain an advantage in another market.

The Commission also concluded investigations into three (3) allegations of Predatory Pricing, against (a) Telstar Cable Limited, (b) Tank Weld Metals Limited and (c) Super Plus Food Store.  (a) It was found that the special offer extended by Telstar was not a case of predation but is considered to be a form of healthy competition which forces its competitors to come up with better deals which ultimately benefit the consumer and such behavior should therefore be encouraged, not prohibited.  (b) In the allegation against Tank Weld Metals Limited, it was found that although Tank Weld was found to be dominant in the wholesale nail market in Jamaica, there was no evidence of predatory behavior.  (c) A study of the promotions carried out by Super Plus Food Store indicated that it did not meet the criteria of predatory pricing as it was neither in place for a prolonged period nor did it cover a sufficiently wide range of the product lines relevant to the market. The staff of the FTC therefore did not consider that it had the potential to inflict real damage to the competitive process. 

VII.  
Comments and Remarks

The Commission's ability to fulfill its mandate depends to a very large measure, on its Budget Allocation.  The allocation was insufficient and this severely hampered the Commission's ability to carry through programmes aimed at informing the public and monitoring the conduct of businesses.

The recruitment of two (2) additional Officers for the Commission’s  Technical Staff was again postponed.  These are a Legal Officer and an Information Systems Administrator.  Over time, as the Commission's work becomes more widely appreciated it has been experiencing a phenomenal increase in its caseload.  The number of cases received has risen steadily from 332 in 1999 to 416 in 2001. This has affected the Commission’s  efficiency as reflected in a reduced resolution rate from 67% to 34% over the same period.  The Legal Officer is required to strengthen the efficiency and effectiveness of the Legal Department, thereby improving the resolution rate and reducing the current turn around time for complaints being investigated.  The Information Systems Administrator is required to initiate planned technological improvements to the Commission, which include the daily maintenance of the Web Site, the computerization of the Library and devising improvements in the existing Case Management System. 
Participation in Free Trade Area of the Americas (FTAA) and CARICOM meetings and in international seminars has been limited by insufficient funding and a lack of development of technical expertise. International seminars are a viable avenue for staff training - experiences of other Competition Agencies are shared and new ideas are discussed.  For the 2001/2002 Financial Year the Commission has been unable to send any representatives to FTAA meetings or to international seminars, thereby depriving the Ministry of Foreign Affairs & Foreign Trade of much needed guidance on Competition issues.  

There was limited opportunity for Staff training and skills development in Competition matters throughout the year.  It is important that the Staff acquire a thorough knowledge of the marketplace, a strong working knowledge of the key industries and experience of how these industries function in other jurisdictions.  This is necessary in order that anti-competitive practices can be easily identified and investigated.

Due to the ‘newness’ of the field of Competition economics in Jamaica, as well as in the Caribbean region, the avenues for ‘internal development’ have been limited. The ability of the Commission to deal with investigations thoroughly and efficiently has therefore been hampered. 

Both Barbados and Trinidad are in the process of instituting Competition Agencies and are seeking assistance from the Fair Trading Commission.  The Commission is not satisfactorily equipped to provide technical assistance but it does a limited way, wherever possible.  It must be noted that strong Competition Agencies in the major CARICOM markets will provide direct benefits to the region and increased recognition from first world countries.

Notwithstanding the Budgetary Allocation, the Commission tried to maintain its high level of Public Education and advertising campaign and also strengthen its technical capabilities.  The activities and programmes during the year were of a high standard and were well received by the target audiences and the Staff performed well against the odds.

Annex

	Table 1. Cases Investigated and Completed for the period 

April 1, 2001 to March 31, 2002

	Breach/Investigation
	Investigated*
	Completed

	Abuse of Dominant Position
	19
	6

	Application for Authorization
	4
	0

	Double Ticketing
	0
	1

	Market Restrictions
	3
	0

	Misleading Advertising
	575
	131

	Not covered by the Act
	140
	86

	Request for Information
	4
	2

	Request for Opinion from FTC
	46
	30

	Sale Above Advertised Price
	9
	5

	Other Offences Against Competition
	2
	12

	Tied Selling
	0
	0

	TOTAL
	826
	273


Note: * these include cases carried over from previous periods
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Chapter 8. 

MEXICO

This report covers the activities of the Federal Competition Commission (Comisión Federal de Competencia, CFC) that are included in its 2001Annual Report.

During this period, in strict observance of the Federal Economic Competition Law (Ley Federal de Competencia Económica, LFCE) and its Regulations (RLFCE), the CFC made timely and decisive use of tools to encourage the proper functioning of markets: assessment and approval of economic concentrations; prevention of anticompetitive practices and undue barriers to interstate competition; and, in general, promotion of a regulatory framework conducive to competition.

I. Recent Developments and Changes in Law or Policy 

The LFCE of 1993 and its Regulations, published in March 1998, have proved useful tools for the promotion of free and open competition, by preventing or eliminating monopolies, monopolistic practices, and other restraints on the efficient functioning of markets. Thus, it has not been necessary to amend existing legislation or to pass new laws or regulations.

These statutes encourage broader participation of economic agents in investigations; greater precision in the identification of prohibited conduct and the associated actions; simplified and more expeditious procedures; and, with specific reference to concentrations, the consideration of the suggestions of economic agents when attempting to correct the anticompetitive aspects of these operations.

Additionally, laws governing various sectors include provisions on competition by virtue of which the CFC may issue opinions as to the existence or absence of real competition within those economic sectors. The CFC may thus determine whether a particular economic agent holds substantial power in a market. Once the CFC issues a ruling, the CFC may apply the relevant regulations to those agents.

This translates into greater transparency and a higher degree of certainty among economic agents concerning the rules and conditions applicable to each sector.

II. Enforcement of Competition Laws and Policies 

In 2001, the CFC stepped up its efforts in comparison to previous periods, in terms of both the number of cases handled and the complexity of the required studies and analyses, as more and more cases required that evidence and references to the international markets involved in the transactions, be taken into account.

The total number of cases initiated by the CFC ex officio or at the request of other persons rose from 551 in the previous year to 720 in 2001, that is, by 30 percent. In the same period, the number of cases resolved increased by 13 percent, from 529 to 600.

Table 1. Number of Cases 2000-2001

	Category
	2000
	2001

	  Total
	
	

	Received
	551
	720

	Resolved 1 
	529
	600

	In Progress
	156
	276

	  Concentrations
	
	

	Investigations initiated ex officio 
	284
	324

	Concluded1
	276
	311

	In Progress
	52
	65

	  Privatizations, concessions and authorizations
	
	

	Submitted 2
	110
	107

	Concluded1
	99
	101

	In Progress
	19
	25

	  Rulings on Substantial Power and Effective Competition
	
	

	Submitted
	4
	3

	Concluded1
	3
	3

	Pending
	1
	1

	  Monopolistic practices and other restraints on competition
	
	

	Investigations initiated ex officio and upon request
	58
	55

	Concluded
	63
	64

	In Progress
	66
	57

	  Inquiries
	
	

	Received
	44
	39

	Resolved 1
	39
	46

	In Progress
	11
	4

	  Appeals
	
	

	Received3
	51
	192

	Resolved
	49
	75

	In Progress
	7
	124


Notes: 1 Cases completed by the Commission; 

2 Refers to participation in invitations to tender by public enterprises; assignment of concessions and authorizations for the development of State-owned property or the provision of public services, as well as auctions of IPAB assets, and private bidding.; and 

3 Includes four cases reopened in keeping with the court orders.

During 2001, the Commission received 243 notifications of concentration and 57 warnings of concentration. Warnings of notification are provided for under Article 21 of the Regulations, which simplifies the obligation to give notification set out in the Law and is applicable to corporate reconstructions involving businesses operating in the same area.

The Commission disposed of 242 notifications, 18.6 percent more than the 204 cases resolved in 2002. These were all resolved without recourse to the “constructive assent” provided for in Article 21, paragraph III, of the Law.

The greatest increase was seen in applications for review, of which there were 192 in 2001, an increase of more than 276 percent in comparison to the 21 motions submitted in 2000. Most of these—108 motions—arose in response to rulings by the CFC concerning conditions of effective competition in the market for liquid petroleum gas. This involved 35 markets and some 125 businesses.

The CFC resolved 75 of the 192 applications received, 53 percent more than the previous year. In more than 34 percent of these motions, the relevant decision was amended or reversed by the CFC sitting en banc, 36 percent were upheld, and the remaining 30 percent were dismissed or found to be without merit.

During the year under review the sectors most affected by the activities of the CFC were consumer goods and other services, 63 percent of the cases handled. The financial services, telecommunications, and electronic media sectors accounted for 13 percent, while infrastructure accounted for 11 percent of the proceedings.

A. Monopolistic practices and restrictions on interstate trade

The imposition of restrictions on interstate trade by local government authorities is an impediment to the socioeconomic integration of the country and to the optimal use of its resources. These barriers to trade are created, for the most part, with the participation of regional producer organizations that secure local support for practices that divide markets along geographical lines and facilitate the manipulation of prices and supply within a particular area.

In 2001 the CFC undertook 55 proceedings aimed at preventing or putting a stop to monopolistic practices and other restraints on competition. Ninety-two percent of these arose from reports made by economic agents. This suggests that information concerning protection available to economic agents under the LFCE and its Regulations has been successfully disseminated.

a) Absolute monopolistic practices

Pasteurized milk: Following a newspaper advertisement published in October of 2000 announcing an increase of 50 centavos per liter in the price of pasteurized milk nationwide, the CFC suspected the possible existence of absolute monopolistic practices in relation to the production, distribution, and sale of mass produced milk. An ex officio investigation was therefore launched in an effort to identify the alleged absolute monopolistic practices, consisting in collusion among economic agents involved in the processed milk market, with a view to fixing sale prices.

Investigations revealed that there were indications that certain companies—Lala, Alpura, Pasteurizadora El Nayar, Pasteurizadora y Enfriadora de Lerdo, Monica’s Food, Leche Queen, Latinlac, and Ganaderos Unidos—were engaging in practices that breached Article 8 and Article 9, par. 1, of the LFCE, which prohibit contracts, agreements, arrangements, or combinations among competing economic agents the objective or effect of which is to fix, increase, agree upon, or manipulate prices. The abovementioned companies were presumed responsible and therefore summoned.

Lala appeared voluntarily and, in accordance with Article 41 of the RLFCE, undertook to notify the CFC over the next three years of the prices of its pasteurized milk in its different forms, including the percentages of any increases and the dates on which they take effect. Lala also undertook not to make any contract, arrangement or combination with its competitors the object or effect of which could be to create, an absolute monopolistic practice in violation of the provisions of Article 9 of the LFCE.

The CFC also imposed the following obligations upon Lala:

· That it inform the CFC of the purchase price of raw milk;

· That it report absolute monopolistic practices to the CFC.

The other companies involved agreed to the same obligations undertaken by Lala. The investigation was therefore brought to an early conclusion. The CFC considered that the commitments made were adequate and would allow it to monitor the market and prevent a recurrence of monopolistic practices.

The aforementioned commitments will bring open and free competition back to the market by lending support to productive activity within the industry while protecting consumers and preventing any inroads into their purchasing power in respect of milk and dairy products.

Tortillas: Under Article 5, para. II, of the RLFCE, recommendations made by trade associations or organizations to their members with the intention or having the effect of increasing or manipulating prices point to the existence of absolute monopolistic practices. Such practices are prohibited by Article 9, para. 1, of the LFCE.

In January of 2000 the CFC became aware of the fact that Club Cadena Maíz Tortilla, SA de CV (Camato) had suggested that its affiliated producers and mill operators establish a selling price for corn tortillas in Mexico City of four pesos per kilogram. The CFC initiated an ex officio investigation to determine whether absolute monopolistic practices were involved.

Camato is a company made up of producers, mill operators, and producers of fresh corn tortillas. This enterprise consists of 17,000 producers and mill operators who meet the demand of 10 percent of the domestic market and more than 5.8 percent of the more than 12,000 tortilla makers in Mexico City.

The tortilla makers who are associated with Camato are not a single economic agent and they compete with each other. Consequently, the instructions or suggestions given by the organization to tortilla makers concerning the price of tortillas constitute an absolute monopolistic practice.

Camato argued in its defense that it was not an industry organization or association but a society of merchants. Although Camato is by law a for-profit entity, this did not prevent it from having certain characteristics of an association. For the purposes of the indications set out in the Regulations, Camato was the instrument through which monopolistic practices were carried out.

According to the petitioners, the suggestion of a price did no harm to consumers, because they were not unreasonable. Under the provisions of the LFCE, however, it is a monopolistic practice to fix, increase, agree on, or manipulate prices, regardless of whether these prices rise or fall.

In light of these facts the CFC determined that Camato had committed an absolute monopolistic practice. It was ordered to cease the practice and to pay a fine. The CFC also ratified its response to the motion for reconsideration that had been filed.

In the absence of collusion, tortilla makers will be free to price their products, and millions of consumers of tortillas in the metropolitan area of the Federal District will have more suitable choices.

b) Relative monopolistic practices

There has been an unprecedented number of investigations of conducts causing or leading to undue displacement of economic agents, substantial impairment of access to markets, or creation of exclusive advantages. Those that have been brought to a final conclusion consist in, for the most part, exclusive distribution, refusing to deal, and predatory pricing.

Food products
Agreements to limit the number of competitors in the tortilla production market in Yucatan: An ex officio investigation by the CFC of the production, distribution, and sale of cornmeal for human consumption revealed that in 2000, Harinera de Yucatán, a subsidiary of Grupo Industrial Maseca, had made an agreement with the associations of mill operators and tortilla makers operating in two municipalities in the state of Yucatán to the effect that tortilla businesses should be located at a particular distance from one another. Under the terms of the agreement, Harinera would sell neither machinery nor meal to tortilla makers not subscribing to the location agreement.

Such agreements are prohibited under the LFCE, as they limit the number of competitors within the market and consequently limit competition in terms of price, quality, and service. This, in the final analysis, restricts consumer choice.

Harinera de Yucatán argued that the agreements had not been carried out. Nevertheless, according to the provisions of the LFCE, agreements are punishable in themselves even where not implemented.

The CFC found that the relevant market was made up of the production, distribution, and sale of cornmeal and dough. To reduce distribution costs, companies manufacturing meal operated regional plants from which the product was distributed to consumers within the region. Thus the market in question was a regional one.

Because of its high level of participation in the relevant market, the measures that Harinera de Yucatán sought to implement created a significant barrier to entry into that market. Although Harinera faces competition from Minsa and other mill operators, the market share of each of these competitors within the region is less than half that of Harinera de Yucatán.

Although corn is produced throughout the country, the nixtamal mills purchase relatively small amounts of corn and may therefore be vulnerable to fluctuations in the supply, price, and quality of corn. This places them at a disadvantage in relation to producers of cornmeal. In addition, the importation of corn from the United States and Canada is limited because of high import duties.

It was therefore concluded that Harinera de Yucatán held substantial power within the relevant market and that, in establishing a system of exclusive distribution of goods and services by geographical location, it had committed a relative monopolistic practice.

In determining the amount of the fine, the CFC considered that the fact that Harinera de Yucatán had undertaken to take no legal action on the basis of its agreements with the association of mill operators and to not refuse to sell its products to be an extenuating circumstance.

Agreements for the exclusive right to distribute beer: In February of 1999 the CFC initiated an ex officio investigation of the markets for beer distribution and sale throughout the country, in order to determine the existence of any monopolistic practices in the form of contracts with state, municipal, and ejido authorities, among others, for the exclusive right to distribute beer. Where exclusivity agreements are made for the sale of particular goods or services with any party, even a public authority, consumers are deprived of possible alternatives.

The companies investigated, Grupo Modelo (Modelo) and Cervecería Cuauhtémoc Moctezuma (CCM), requested a term of six months to analyze the exclusivity agreements that were under investigation and to develop a proposal for solutions in accordance with Article 41 of the RLFCE.

The Commission agreed to halt its investigation of the agreements in question but reserved the right to reopen the matter if, by the end of the six months granted, the companies had not presented the agreed analysis and had not entered into talks on mechanisms and proposed solutions.

Both CCM and Modelo admitted to having entered into various exclusivity agreements, still in force, for the distribution and sale throughout the country of their respective brands of beer. Consequently, they proposed to the Commission that, among other undertakings given, they would:

· Immediately cease the practice of entering into exclusivity contracts with public authorities aimed at completely excluding competing products from a territory or town; stamp out such practices in respect of direct distribution; and exercise their influence over their independent distributors to do the same; and, 

· not renew existing agreements, and encourage independent distributors to do the same.

The mechanisms proposed by the two companies, in addition to being identical in scope—an essential ingredient in averting situations of disadvantage—are also verifiable and will have the immediate effect of preventing the practice from spreading.

In May 2001, the Commission ruled that the proposed measures were a suitable and economically viable solution to the problems of open and free competition that had been created by the territorial exclusivity agreements.

Telecommunications
In recent years, the use of cellular telephony has increased significantly in Mexico. This is the result of the introduction of the caller pays collection method; reduced rates; technological innovations that have made it possible to offer additional services; and the introduction of mobile personal communication service (PCS).

Complaint against Teléfonos de Mexico, SA de CV: This is a complaint against Teléfonos de Mexico, SA de CV, (Telmex) in respect of the nationwide markets for interurban transport or resale traffic, and the interconnection or access for the provision of long distance service, in both cases domestically. These are intermediate services that long-distance carriers obtain from Telmex in order to complete long-distance connections. 

Interurban transport service consists of the directing (routing) of traffic between two or more long-distance networks, with the access service providing the physical and logical connection needed to direct the traffic between a public telecommunications network and a local one. The local network provides what is known as “last mile” service, connecting the local telephone network to the user’s home.

Service may be switched—when the switching and transmission capacity of the network of another carrier is used—or non-switched, which consists of leasing lines or dedicated circuits having a given capacity. These circuits provide a direct point of access to a network, allowing its infrastructure to be used by another carrier for call traffic. Carriers lease dedicated connections where this is more economical than switched service. This occurs when call traffic reaches a certain volume.

Telmex offers both services, as it is the only carrier providing the nationwide intermediate services, needed for other carriers to provide long-distance services, a market in which Telmex also competes.

The investigation revealed that Telmex had:

a) discriminated in respect of interurban traffic,

b) restricted the supply of retail portals for the provision of this service,

c) restricted the use of leased transport links,

d) had unjustifiable service failures, and 

e) imposed the use of 2Mbps links on other long-distance providers, despite the resulting surplus capacity.

The Commission ordered Telmex to immediately cease the abovementioned practices and imposed a fine on it. Telmex filed a motion for reconsideration, which the Commission found to be without merit. The enforcement of competition policy therefore served to reestablish the conditions necessary for long-distance carriers to provide their services.

c) Barriers to interstate trade

Chapter II of the LFCE (on monopolies and monopolistic practices) governs the prohibition contained in Article 117 of our Constitution against barriers to interstate trade by local governments. This ensures free movement of goods and services throughout the country. The LFCE requires that, upon determination by the CFC as to the existence of trade barriers, such barriers shall cease to have legal effect.

The deadlines set out at Article 8 of the RLFCE are binding upon both the CFC and the state authorities responsible for allegedly creating a barrier. These measures, combined with thorough investigation, have contributed to the swift suppression of this type of barrier to trade.

State-level restrictions on the sale of poultry products imposed by the Government of the State of Oaxaca: The President of the Villaflores Poultry Farmers Association (Asociación de Avicultores de Villaflores, AC) in the state of Chiapas submitted a complaint to the CFC alleging that the company Cerro Brujo, SPR de RL, in order to clear phytosanitary inspection in Malvinas, Oaxaca, was required to pay a fee for transporting poultry products (processed chicken) and for having them disinfected. The CFC was therefore able to detect possible unjustified restrictions on the entry into Oaxaca of poultry products from the state of Chiapas. The CFC initiated an investigation to determine whether the Oaxaca authorities were imposing unjustified restrictions on interstate trade in poultry products.

Regulations applicable to the transport of poultry products and details on existing health requirements were supplied by various state and federal offices. The CFC determined that the imposition of a fee for moving or transporting poultry products from Chiapas to Oaxaca is a restriction on interstate trade, as no such fees are envisaged in federal regulations. It was therefore found that the Oaxaca authorities were creating a barrier to interstate trade in poultry products from Chiapas.

In declaring that a barrier to interstate trade had been established by the state authorities in Oaxaca, the CFC acted in accordance with Article 117 of the Constitution of the United Mexican States. With the elimination of the barrier, consumers benefit from competition among a larger number of economic agents and a wider selection of products.

Restrictions imposed by the Government of Quintana Roo on interstate trade in poultry products: On 31 August 2001, the Director General of the National Poultry Farmers Union (Unión Nacional de Avicultores, UNA) submitted a complaint to the CFC against the Government of Quintana Roo, alleging unjustified restrictions on the entry of poultry products into that state.

The UNA stated that in order to transport poultry within the state of Quintana Roo, poultry farmers were required to inform the Quintana Roo Committee for the Development and Protection of the Cattle Industry (Comité de Fomento y Protección Pecuaria de Quintana Roo) of the origin, quantity, quality, and destination of the products to be brought into the state and to pay a fee for the issuance of the appropriate permit.

The CFC conducted an investigation to determine whether these facts constituted a barrier to interstate trade, in violation of the Constitution and the LFCE.

It was determined that that poultry farmers who intended to bring poultry products into Quintana Roo required permission from the State Underministry for Livestock Breeding. Under the terms of an agreement between itself and the Ministry of Agriculture, Livestock, Fisheries and Food Products (SAGARPA), the Committee has the right to control and oversee the entry and departure of animal products as well as to request speedy processing of entry permits by the Underministry for Livestock Breeding.

The Underministry issues the aforementioned permits in accordance with Article 172 of the Livestock Development Law, and the Committee collects a certain amount to allow poultry farmers to bring their products in. As the role of the Committee is endorsed by the Undersecretary for Livestock Breeding, its actions may lead to conducts prohibited by the LFCE, by creating a barrier to interstate trade.

The Government of Quintana Roo responded that the entry permits were required to maintain statistical control, thereby providing information on the quality and quantity of the animal products entering the state, as provided for under the Livestock Development Law. Still, the authorities conceded that it was a mistake to keep statistical records by means of permits, as this could confuse poultry producers. Lastly, the state government stated that if there were any violation of the relevant laws, it would take the necessary steps to put an end to the measure.

The CFC, sitting en banc, decided to recommend to the Government of Quintana Roo that the Underministry for Livestock Breeding be the only party authorized to issue and distribute statistical control forms, with the Committee having no role. In addition the form should clearly state that the form is a document with solely statistical purposes and that completing it is voluntary and that no fee is to be charged for receiving it. 

The recommendation addressed to the government of Quintana Roo is in keeping with the provisions of the LFCE and Article 117 of the Constitution. It also gives poultry farmers the security of knowing that the law prohibits the obstruction of or interference with free and open competition in interstate commerce. 

B. Concentrations

One of the CFC’s main responsibilities is to assess the concentrations described in Articles 16 through 21 of the LFCE and Articles 14 through 22 of its Regulations, which are intended to prevent the emergence of market structures leading to anticompetitive practices.

Most of the reported concentrations have no negative effects or favored competition, for that matter. Certain others, however, created risks for the markets.

In 2001 the CFC received 243 notifications of concentrations and 57 warnings of concentrations. The latter are foreseen in Article 21 of the RLFCE. This provision simplifies the requirement to report as set out in the Law and applies to corporate restructurings involving companies within a single group.

The CFC handled 242 notifications, 18.6 percent more than the 207 matters dealt with in 2000. All were resolved without resorting to the “constructive assent” permitted by Article 21, paragraph II, of the LFCE.

Food products

Concentration involving Grupo CLC, SA de CV, and Grupo Sabormex, SA de CV: The CFC investigated a concentration involving La Costeña and La Sierra, companies that own the two leading brands of processed beans. As in other products examined, the combination of family income, convenience in purchasing, homogenous quality, and the possibility of long-term storage means that processed beans and those intended for preparation in the home belong to very different markets.

This study focuses on the relevant market for canned beans, of which there are 18 competing brands. Consumers therefore have a wide range of choices of flavors and preparation methods.

The high degree of market concentration, combined with the type of marketing and distribution, introduced the possibility of one company unilaterally fixing the prices of processed beans. To avoid such an outcome, the CFC deemed that the diversity of brands and of varieties sold under the different brand names should be maintained. The CFC therefore decided to authorize the concentration of which it had been notified, contingent on one of the brands being sold off, along with its associated assets.

The parties then filed a motion for reconsideration and submitted additional information on the terms of the arrangement. They emphasized that the purpose of this concentration was not to eliminate a competitor from the market but to prevent one of the parties from going bankrupt.

The companies demonstrated that even after the concentration were carried out, the market would have a significant variety of brands, owned by both foreign and domestic producers, and that the consumer would, therefore, continue to benefit from a wide range of choices. Consequently, the CFC modified its original ruling and authorized the concentration unconditionally.

Banking and financial services

In 2001, the CFC responded to the changes in the international economy by adopting more rigorous criteria for evaluating concentrations and preventing anticompetitive practices in a timely and efficient manner.

In analyzing the effect of concentrations on efficiency and competition in the financial market, the CFC reviewed complex cases having a high degree of economic importance. 

Concentration of Banamex and Citigroup, Inc.: In June 2001, Citigroup, Inc. (Citigroup) and Grupo Financiero Banamex, SA de CV (Banacci)—one of the largest financial institutions in the world and one of the two largest institutions in Mexico—gave notification of their intention to establish a concentration of all their operations in Mexico.

The agreement encompassed the retirement fund management, consumer financing, and electronic payment processing markets. One element of the transaction was the merger of Garante Retirement Fund Administration (Administradores de Fondos de Retiro, or “AFORES”), held by Citibank, and Banamex-Aegon, held by Banacci. The rules that govern this market limit the number of affiliates that each retirement fund manager may sign up. An economic agent having interest in two AFORES could thereby double its market position and pose a threat to competition. The CFC therefore ruled that the merger of the two AFORES could be carried out over a period of not more than one year, since their combined number of affiliates did not exceed the legal limit.

Industrial services

Concentration of Mexalit, Grupo Eureka, and Eureka: This transaction involved the acquisition of Eureka by Mexalit and affected three relevant markets having a nationwide scope: fiber cement sheeting, fiber cement pipes, fiber cement, and polyethylene water tanks. The merger would allow Mexalit to lower distribution costs and hence compete with substitute products.

James Hardie, the largest producer of fiber cement products in the United States, has considered entering the Mexican market. And some well-known brands (e.g., Plycem) are now being imported duty free.

Regarding polyethylene water tanks, there are other well-known brands, such as Rotoplas, Plastinak, Cemix, Giroplas, and Ecoplus.

Technological innovation has led to the substitution of fiber cement products with products that are more economical, lighter, and easier to handle. The use of fiber cement siding for house roofing continues, but it is gradually being replaced with galvanized sheet metal for industrial roofing and cardboard sheeting for home use.

The CFC found that the level of concentration in these markets is within the limits established by it. There was no evidence of problems relating to meeting nationwide demand or to economic or institutional barriers to trade. Nor would the proposed concentration pose tariff or non-tariff restrictions to international trade in accordance with the terms of NAFTA.

The CFC therefore approved the concentration as described in the notification.

Locksmiths, door locks, padlocks, and related products 

Concentration of Assa Abloy, AB, and Grupo Industrial Phillips, SA de CV: The proposed concentration would affect the relevant market for locks, padlocks, door openers, hinges, bolts and accessories throughout the country. This market is highly concentrated among a few companies, with brand recognition playing a significant role.

If the proposal submitted by Assa Abloy, A.B., (Assa) had been approved, four of the six brands preferred by consumers nationwide—Phillips, Scovill, Tesa, and Dixon—with the remaining two going to two companies, Fanal and Lock.

The consumer’s purchase options would have been limited to three companies, one of which would have owned four of the six leading brands. The resulting concentration would have allowed one economic agent to raise prices or restrict supply, unhindered by its competitors.

Given this scenario, the CFC objected to the proposed concentration. Nevertheless, the companies submitted a motion for reconsideration proposing that the Scovill and Dixon brands be unbundled, thereby eliminating the negative effects of the transaction. The CFC then decided to modify its ruling and authorize the transaction, contingent on the sale proposed by the parties.

Telecommunications

Concentrations of Vodafone and Iusacell, and of Telefónica, Telefónica Móviles, and Motorola: Various firms sought to make inroads into the Mexican cellular telephone market in 2001. These attempts included the concentrations proposed between Vodafone and Iusacell, and between Telefónica, Telefónica Móviles, and Motorola.

In both cases, the CFC found that the service area covered certain states within the Mexican Republic, based on the terms of their license certificates. The CFC considered that that the PCS and the accompanying network access service that could be offered by providers of digital trunking were close substitutes for cellular telephony.

The relevant service is offered throughout Mexico, but only two companies compete in the various regions. In the case of PCS, however, there are firms now operating and others about to begin operations that hold licenses. Licensees are free to fix the prices of their services, although they must register them in advance with the Ministry of Communications and Transport (SCT).

Technological innovation now makes it possible for telecommunications services providers to render additional or complementary services and thereby gain new customers. Moreover, Cellular and PCS companies are now able to provide mobile Internet and text messaging services.

The CFC viewed the transactions as described in the notification as favorable to competition in the services in question and therefore approved them.

Vouchers and convertible instruments

Prestaciones Mexicanas vs. Prestaciones Universales: Prestaciones Mexicanas filed a complaint against Prestaciones Universales alleging monopolistic practices in the marketing and distribution of vouchers and other convertible documents for all types of goods and services in supermarkets, department stores, and restaurants. The alleged monopolistic practices consisted in a prohibited concentration by means of which Prestaciones Universales was organized, and Prestaciones Universales’ decision not to charge commissions on the sales of vouchers, a policy that the accused party considered anticompetitive.

Prestaciones Universales was organized by companies that operated supermarkets and convenience stores and restaurants in order to issue and distribute vouchers and payment documents. Most of the grocery vouchers issued in Mexico are used for purchases at such stores and supermarkets.

A study of the decision by the companies that issue the vouchers not to charge commissions revealed that the companies earned income from three sources: commissions collected from companies that use the vouchers; commissions collected from affiliated establishments when exchanging the vouchers for cash; and the interest from the money used in the transactions. Commissions earned on the issue of vouchers to companies are but one of three sources of income for the issuers; hence, the decision not to charge commissions from these clients does is not necessarily translate into lost income nor constitute an anticompetitive practice, penalized under the LFCE. Several companies have policies of this type, and the firms in question had applied such policies before Prestaciones Universales was organized.

Concerning the alleged illegal concentration, the CFC found, however, that even though Prestaciones Universales did not have a significant share of the voucher market, it did have the real possibility of influencing competition. The concentration in question would have brought together those commercial chains that received the vouchers for purchases—that is, the economic agents that had become one of the indispensable links for the operation of the vouchers market.

The CFC felt that there was a real possibility that Prestaciones Universales would pressure its suppliers into accepting its vouchers and refusing those issued by its competitors. In so doing, Prestaciones Universales would have been able to force its competitors out of the market and, as a consequence, to unilaterally fix prices or significantly reduce supply in the vouchers market.

Prestaciones Universales was therefore ordered to be sold off, and its shareholders were fined for having created an illegal concentration. 

III. Regulatory and Trade Policy Matters 
In 2001 the CFC played a significant role in examining the activities of certain federal government enterprises within certain markets to which they are linked. Public enterprises ought not to create distortions affecting the activities of private investors, and thereby undermine efficiency and create advantages for certain producers.

In opening certain markets to private investment, the CFC has avoided inappropriate concentrations of assets so as to promote competition in all the markets concerned.

Inquiry by the Federal Electricity Commission: The Federal Electricity Commission (Comisión Federal de Electricidad, CFE) was advised by the Office of Finance and Accounting (Contaduría Mayor de Hacienda) of the Chamber of Deputies that the Tender Documents for External Producers of Energy (Productores Externos de Energía, PEE) and Funded Public Works (Obra Pública Financiada, OPF) should be notified to and approval by the CFC. The CFE therefore submitted an inquiry as to whether such approval from the competition authority was required for such biddings.

PEE projects are those that generate electricity in plants having a capacity of more than 30 MW and exclusively for sale to the CFC or for export. Through a bidding process the CFC grants a commitment and purchase contract for electricity for 25-year periods. For its part, the OPF is an investment mechanism through which the CFC acquires projects financed and operated by private parties. These projects include infrastructure for the production and transmission of electricity as well as certain power plants using given techniques, such as geothermoelectric and hydroelectric plants.

The state alone is responsible for generating, conducting, producing, distributing, and supplying electricity as a public utility. Private parties may, however, produce energy to sell to the CFE, as this would be considered a public service.

The inquiry submitted by the CFE required an assessment of the likely effects of PEE and OPF biddings on a future restructuring of the electricity sector. If the electricity sector and the electricity market were opened up, PEEs would be a part of the offering. Therefore, along with other elements, they will gradually determine the structure of the market. Faced with the presence of PEEs and the terms of their contracts, companies may well remain in the market in the event of changes in the electricity sector.

The CFC sought to evaluate, with regard to competition, the participants in PEE biddings, as such biddings could allow companies to position themselves as energy providers, leading to the accumulation of contracts for the sale of energy in a few hands and creating conditions detrimental to competition.

OPF projects, for their part, are based on a contract between a private party and the CFE. At the conclusion of the contract, the facilities become the property of the CFE. This type of contract does not constitute a concentration and the CFC therefore felt that OPF biddings are not notifiable to the CFC. Moreover, these projects could not have any affect on the future market for electricity, as they would be CFE assets.

Inquiry by Ferrocarril Mexicano, SA de CV: Ferrocarril Mexicano, SA de CV (Ferromex) requested the opinion of the CFC on competition issues arising from obligatory rights of way and haulage included in the licenses granted to Ferrocarril del Noreste, SA de CV (FNE) and Ferrocarril del Norte—Pacífico (FNP). Opinion was also sought on the official standards for Mexico, issued by the SCT in an effort to establish criteria for the determination of such rights.

The system for the award of licenses within the National Railway System is based upon a division of the country into three vertically-integrated regional trunk operations, one shunting terminal and services for the Valle de Mexico metropolitan area, and various short lines. Railway companies are granted exclusive rights to develop and operate railways for fifty years, and the licenses given to the FPN and the FNE include certain rights of way and haulage.

Ferromex sought opinion mainly in respect of: Rights of way and haulage indispensable for industries located in Monterrey and Querétaro; defining whether the terms “limited access” and “industrial haulage”, as established in the provisions, are contrary to the meanings ascribed to them in the license documents and to competition among railway companies; and whether payments made by an entrepreneurial grouping for the granting of license documents should be taken into account for purposes of inter-railway payments.

In response to the first point raised by Ferromex, the CFC held that license holders’ access to railway users is achieved through the following: fully-owned lines and commercial and haulage rights of way that allow them to link points of origin to destinations, both within and outside their networks; and interline services, supported by the combined use of the infrastructure and the equipment of two or more railway companies to cover a particular route or portion thereof.

CFC resolutions concerning participants in the bidding process of both railways took into account their level of access to users located in major markets, seaports and border ports of entry.

The exclusive right of the grantor company, excluding compulsory rights of way, to provide services on the railway routes for which licenses were granted, does not limit access to end-users along these routes by other railway companies. Service may be provided to the client through contracts for haulage services or interline arrangements with the holder of the exclusive contract.

The CFC determined that the price paid for the license was adequate, being one of the elements used to determine how much should be paid in return for compulsory rights of way and haulage. This payment is one of the costs or investments incurred by the grantor holding the license, and its inclusion on equitable, non-discriminatory terms is essential to the preservation of competition and the avoidance of unfair dislocation for the grantee or grantor.

On the matter of specific exclusive arrangements within the terms of the licenses granted to trunk companies, the CFC found that these were not intended to give rise to earnings or to monopolistic advantages, monopolistic practices, or restrictions on open and free competition. The sole purpose of these exclusive arrangements is to ensure that reasonable returns are earned during the concession period, allowing trunk companies to recoup their initial investment. Likewise, the costs included in the considerations should be equal to those that the grantor of the license charges himself for the collection of his fares, in order to prevent undue displacement of the licensee, who is also his competitor.

As long as the terms and conditions applicable to the granting of rights of way are clear, competition among railways will intensify with attendant benefits for transport operators and consumers.

Calls for Bids

Bids for the awarding of a commitment contract for electrical power-generating capacity and the related sale of electricity by an independent producer: The CFE issued public, international invitations to tender for the award of a contract for the supply of power-generating capacity and the related sale of electricity by an independent producer for the investment projects known as Chihuahua III, Río Bravo III, and La Laguna II.

The CFC examined the participation of private persons in these three bidding processes. The first involved El Paso Energie BV and Trans Alta Energy Corporation, while Unión Fenosa Internacional SA and EDF International SA were involved in the other two.

The examination consisted of assessing the consequences of having private economic agents exercising control over power-generating plants in the context of a restructuring of the national electricity system. It focused particularly on the possible creation of a market in electricity. In such circumstances, the invitations to tender issued by the CFE served to position future market operators who could control a significant portion of the energy supply and possibly hamper competition and cause damages to consumers.

The National Electricity System includes eleven zones, excluding Baja California. The system is interconnected and the plants that are the subject of the bidding process shall be interconnected with the transmission network that serves most Mexican states. For certain technical reasons, such as resistance to the conduct of electricity, which limit efficient power supply to a specific area, the geographical scope is viewed as regional.

The market in question is the market for the generation and sale of electricity in geographic areas defined by the National Electricity System for each project.

On the basis of its examination, the CFC concluded that the private economic agents who participated in the PEE project bidding processes would not hamper competition in a future electricity market. In respect of the Chihuahua III and La Laguna II projects, in particular, the participants in these calls for bids would be new competitors of the CFE who would, in any case, control less power-generating capacity than the CFE. With regard to Río Bravo III, EDF Internacional SA would be able to increase its generating capacity within the North Eastern Zone of the National Electricity System but it could not impair the market, as there are other generating firms as well as the possibility of new competitors in future PEEs.

International public tender for the acquisition of shares in Bancrecer, SA: Within the context of the restructuring of the banking system, the Institute for the Protection of Bank Deposits (Instituto para la Protección al Ahorro Bancario, IPAB) acquired 100 percent of the shares of Bancrecer, SA (Bancrecer). Upon the sale of these shares in the second half of 2001, Bancrecer became fully privately-owned.

The CFC played a role in safeguarding competition during the bidding process in respect of Bancrecer. The tender specifications required that every entity having an interest in acquiring the bank must first obtain the approval of the CFC.

Grupo Financiero Banorte, SA de CV (Banorte) and Grupo Financiero Scotiabank Inverlat, SA de CV (Scotiabank) displayed particular interest in the tender offer. Like Bancrecer, these banks are active in the domestic banking market, mainly in the areas of deposits, loans and credit, bond issues and subordinated bonds, deposits to lending institutions and financial institutions abroad, and the issue of credit cards.

The relevant market involved is the domestic market for banking services and credit. The examination, therefore, focused mainly on the areas of deposits and credit card services.

This market comprises more than 35 multiple-banking institutions. BBVA/Bancomer and Banamex/Citibank are the two major ones in terms of the number of branches and accounts throughout the domestic banking system. Bancrecer has the fourth largest number of branches and the sixth largest number of accounts in the country. At the time of the offer, Bancrecer had 9.4% of all bank branches in the country.

Banorte has the sixth largest number of branches and the fourth largest number of accounts in the country, while Scotiabank has the seventh largest number of both branches and accounts.

The analysis of the market structure took into account the level of concentration among the entities involved in respect of deposits and credit cards. Two scenarios were therefore examined: a concentration involving Bancrecer and Banorte, and the merger of Bancrecer and Scotiabank. In both cases, the Herfindahl index was less than 2,000 points and the dominance index fell. For this reason there was little likelihood of any effect on the process of open and free competition, whatever the identity of the successful bidder.

On the basis of these findings, it was confirmed that the entry into the market of new players would not be opposed.

It was felt, in conclusion, that a concentration involving Bancrecer and Banorte or Bancrecer and Scotiabank would create the third largest bank in the country, in a market characterized by the strong presence of BBVA/Bancomer and Banamex/Citibank, and the participation of more than 35 banking institutions. This concentration poses no threat to competition, given the level of Herfindahl and dominance indexes, and the lack of barriers to entry into the market.

On the strength of these factors, the CFC issued an opinion approving the participation of Banorte and Scotiabank in the bidding process.

Judicial endorsement of the Commission’s resolutions

This has been an important year for the CFC, one in which it has defended its resolutions before the Courts. The judgments rendered in petitions for constitutional relief [Amparo] have helped to clarify the nature of the powers and proceedings of this authority.

These four judgments rendered in petitions for constitutional relief are among the most important of the year:

· Petition for constitutional relief filed by Teléfonos de Mexico (Telmex) in respect of two decisions: the first declaring Telmex an economic agent having substantial power within the markets for basic local telephony, access, national long distance, interurban traffic, and international long distance. The second was a petition for review that led to the confirmation of the declaratory judgment.

· Petition for constitutional relief by Telmex to challenge the acceptance of a complaint by Avantel concerning toll-free long-distance numbers (800), requests for additional information, issuing of a warning, and the constitutionality of the LFCE and its Regulations.

· Petition for constitutional relief by Telmex to challenge the acceptance of a complaint by Avantel concerning access services, the setting of different prices and conditions of sale, request for additional information, issue of a warning to cease monopolistic practices and the constitutionality of the actions of the CFC, sitting en banc, the Executive Secretary, and the Director of Investigations.

· Petition for constitutional relief to challenge the imposition upon Telmex of a fine for failure to comply with a request for additional information.

The first Court ruling determined that Article 52 of the Regulations to the LFCE is, in fact, constitutional in that it merely contemplates the conditions that give rise to the presumptions set out in Article 39 of the LFCE. This article speaks to petitions for review that the interested parties may file against resolutions rendered by the CFC.

Article 52 explains that appeals will only be heard in respect of final decisions in a proceeding, made in the absence of a complaint or notification of concentration. Only persons having a legal interest may file an appeal, whereas it does not exceed the provisions of law nor does it extend to different or contradictory presumptions. The Court also found that the CFC is the competent authority to resolve matters falling within its jurisdiction, i.e., hearing and resolving cases involving issues of economic competition. The Court further determined that, regardless of the nature of their activity, all economic agents shall be governed by competition law. The LFCE is of a public and general nature, and firms operating under a license are not exempt from its application.

It is the opinion of the Federal Courts that the President and the Executive Secretary of the Commission are authorized to initiate investigation proceedings ex officio or at the request of parties, to request additional information or to summon persons involved in the market under investigation to testify.

In another judgment, the Court found that the administrative investigation proceedings that take place before the CFC do not constitute judicial proceedings, since the alleged responsible party is not involved at this investigative stage.

The procedure set out in Article 33 of the LFCE is an administrative one whose objective is the public interest; it requires efficiency, security, and timely, effective relief. On the basis of these criteria the Supreme Court of Justice of Mexico ruled that Article 33 includes each and every requirement that the Court itself has established as indispensable formalities for ensuring an adequate defense for those governed by the Law.

The wide scope of the CFC’s actions is conducive not only to an increased number of complaints and of investigated matters, but also to a greater number of consequent judgments on petitions for constitutional relief. These have made it possible for the Supreme Court of Justice to issue rulings and criteria that give the agents an increased level of legal certainty.

The judgment confirms the fact that the CFC has technical and operational autonomy, which protects open and free competition by preventing and eliminating monopolies, monopolistic practices, and other behaviors that hamper the efficient functioning of markets. The Court also found that all economic agents are subject to the provisions of the CFC, be they natural or legal persons, sections or departments of the Federal, state or municipal public administration, associations, professional groups, trusts, or other forms of economic activity.

The Court acknowledged that one of the powers of the CFC is to investigate the existence of monopolies, government monopolies, and practices or concentrations prohibited by the LFCE; to establish coordinating mechanisms to combat and prevent such concentrations; to resolve on cases falling within its jurisdiction; to apply administrative sanctions for law infringements; and advise the Ministry of Justice of wrongful conduct in matters of open and free competition. It is also empowered to issue opinions on changes to programs and policies of the Federal government administration where these have an adverse effect on open and free competition; to participate alongside the competent agencies in the execution of contracts, agreements, and international treaties relating to the law and policies of open and free competition in which Mexico is involved or seeking involvement, and to exercise, in general, any other powers vested in it under this or any other laws or regulations.

IV. International Affairs

In order to keep pace with competition matters emerging in the world economy, the CFC pays special attention to three areas: the review of concentrations affecting more than one jurisdiction; efforts against international collusions; and active participation in the monitoring of future multilateral negotiations on the rules of competition. The latter will give rise to gradual convergence of the principles of competition in various countries.

The CFC is performing these three tasks in close cooperation with its counterparts in other parts of the world and, to this end, in recent years it has allotted significant funds to international issues. These matters are of great relevance among the responsibilities of the organization, for reasons that include the following:

· A large number of concentrations cause effects at the international or worldwide level. The various competition authorities examine these operations, each within its own scope of activity.

· In high technology markets, restructurings and rapid technological changes give rise to worldwide alliances to an extent far greater than in other sectors. 

· There has been an increase in the number of collusive agreements investigated at the international level and in the consequent need to guarantee the protection of domestic consumers.

· Competition legislation is being passed in a growing number of countries. On the American continent alone, eight countries are in the process of drafting competition laws and twelve already have regulations and authorities in these matters.
A. Active participation in international forums and organizations

During the year 2001, the CFC strengthened its participation in international forums and organizations, which has contributed to the maintenance of constructive dialogue with other competition agencies around the world and to a shared vision of the best practices in the field of competition policy.

There was active participation in forums which included the Competition Committee of the OECD; the Intergovernmental Group of Experts on Competition Law and Policy of the United Nations Conference on Trade and Development (UNCTAD), and the APEC Group of Experts on Competition and Deregulation. All of them involved specialized work in the area of competition and discussion of issues relevant to the analysis of concentration and efforts against anticompetitive practices, as well as government actions to defend and promote competition within sectors that are in the process of improving regulations or are open to competition.

OECD. The Competition Committee (CC) of the OECD brings together the competition authorities from the most developed countries, among which are those with the greatest amount of experience in the enforcement of this type of legislation. It is, therefore, the principal forum for analysis and advice for governments with regard to the best ways to encourage market forces in the interest of greater efficiency and economic prosperity.

Its members address the issues that confront national competition authorities, assisting in the analytical work of participating competition authorities and facilitating coherence and convergence in the application of the relevant laws internationally. 

The CC applies a system to evaluate the performance of national competition authorities by means of an annual activities report and an in-depth analysis of the process of regulatory improvement in each country. This report gives rise to comments and recommendations concerning policy changes. Based on examination of the annual report on recent competition policy developments in Mexico, the CC recognized the efforts and achievements of the CFC towards the control of anti-competitive concentrations and underlined the need to safeguard the independence of the institution.

APEC. This multilateral forum includes countries in Asia and America that have a Pacific coast and a Group of Experts on Competition and Deregulation that studies and analyzes common principles and criteria. Within this group, certain non-binding principles of competition have been adopted, including transparency and non-discrimination.

While there are no plans in APEC to initiate negotiations within a multilateral competition framework due to the fact that not all countries of the Pacific Basin have competition legislation or authority, through the mechanism of voluntary adoption of commitments on the matter, advances have been made towards the creation of an atmosphere of competition in the region. In 2001, the principles adopted were buttressed by the countries’ agreement to take specific steps to protect competition and to introduce mechanisms and reforms suitable for the circumstances of each economy.

In seminars, workshops, and international events, the APEC promotes the culture of competition and encourages cooperation among its member economies.

The CFC took the initiative in this regard by organizing subject specific seminars to promote and increase understanding of the principles of competition in sectors such as telecommunications, energy, financial services, and transport. It therefore obtained funding from the APEC in order to conduct the seminars referred to in 2002 and in the first quarter of 2003. These events serve to strengthen the culture of competition in Mexico.

UNCTAD. In 1980, the United Nations adopted the “Set of Multilaterally Agreed Principles and Rules to Monitor Restrictive Business Practices” (the Set), which shall be implemented and supervised by the United Nations Conference on Trade and Development.

Although the Set does not constitute a binding body of law, it is the first and only universal instrument on the rules of competition, and its political authority is derived from its unanimous adoption by the UN General Assembly. Its objectives are, among others, to ensure that restrictive commercial practices do not hamper the benefits of trade liberalization and to promote greater efficiency in trade and development.

This forum embraces a wide cross section of countries, including the less developed. Its efforts include the important task of disseminating information on the adverse effects of restrictive practices on competition, and of providing technical assistance and training for the adoption and improvement of competition laws and policies.

As a member of UNCTAD, the CFC participated in 2001 in studies of the effect of international agreements on competition and the relationship between competition and competitiveness. During the October meeting of experts on consumer interests, competition, competitiveness, and development, the CFC presented a document on its relationship with the Federal Department of Consumer Affairs (Procuraduría Federal del Consumidor) in order to illustrate how both agencies contribute to consumer welfare.

B. Bilateral and multilateral cooperation

Mexico currently has competition chapters in six free-trade agreements: the North American Free Trade Agreement; the FTA with the European Union (TLCUE); the “Group of Three” agreement, signed with Venezuela and Colombia ; the TLC with Chile; the agreement with the European Free-Trade Association (EFTA); and one with Israel. There is also the Agreement on the Application of Competition Law between Mexico and the US, and a recently-signed agreement with Canada, whose ratification by the Senate is pending.

Application of the Mexico-US agreement has led to 68 notifications and the first formal instance of technical assistance between the parties. The First Workshop on Investigation Techniques was held in June, which allowed the authorities of both countries to exchange experiences regarding investigation mechanisms and strategies in respect of prohibited practices and concentrations. The Canadian Competition Bureau participated in this meeting as a special guest. Sixty-five officers from the Commission benefited from a total of 22 hours of training per employee at the gathering, which also contributed to the understanding of the policies and criteria applied in the NAFTA region.

During the November Ministerial Meeting in Doha, Qatar, the member countries of the WTO agreed to begin negotiations on competition at the next Ministerial conference.

This is an important step, as it constitutes the first multilateral declaration on the need to negotiate and reach agreements on trade and competition since this organization established, in 1996, the Working Group on the Interaction between Trade and Competition Policy.

In October, with the emergence of two initiatives, the “Global Forum on Competition” (FGC) and the “International Economic Competition Network” (RICE), the first efforts were made towards establishing a platform for dialogue between countries the world over. These initiatives are parallel to those of the WTO and are a response to the actions of various competition authorities, including this Commission.

V. Reference to Reports and Studies on Competition Policy 
The CFC continues to pursue its policy of transparency and disclosure by publishing its Annual Activities Report and the quarterly Economic Competition Gazette.

These publications have had a positive effect on the spread of information concerning the activities of the CFC, and have achieved the aim of promoting and disseminating a culture of competition in our country. There is an increasing number of economic agents who know and understand competition policies. This translates into significant interaction and communication between such agents and the CFC.

The Gazette is also an important instrument for increasing the transparency of the procedures followed and the regulations issued by the CFC. This leads to increased confidence among economic agents, and contributes to a consequent increase in requests for the resolution of competition issues by the CFC, and a more efficient functioning of markets.

Annex

I. Decisions on Concentrations (2001)
	Category 
	Total
	Warnings
	Notifications
	Complaints
	Ex officio Investigations

	Pending from 2000
	52
	7
	40
	2
	3

	Received
	324
	57
	243
	13
	11

	 Resolved1
	311
	46
	242
	12
	11

	 Not challenged
	268
	35
	233
	--
	--

	 Subject to conditions
	8
	--
	8
	--
	--

	challenged
	2
	--
	1
	1
	--

	 Innadmissible2
	6
	3
	--
	--
	3

	 Withdrawn
	11
	--
	--
	8
	--

	Not allowed
	4
	4
	--
	--
	--

	 Because of failure to file 
	3
	--
	--
	3
	--

	 No RLFCE breach detected 3
	1
	1
	--
	--
	--

	 Closed
	8
	3
	--
	--
	8

	Pending for 2002
	65
	18
	41
	3
	3

	1 Cases in which the review was concluded at the administrative level.

2 Warnings not in compliance with the requirements of Article 21 of the Regulations of the Law and ex officio (3) investigations stipulating notification of concentration, pursuant to Article 20 of the Law. 

3 Warnings of concentration, which under the provisions of Article 21 of the Regulations, do not require notification.


II. Concentrations for the purpose of Diversification1 (2001)

	Type of Concentration
	Cases Resolved

	Total
	64

	Expansion of Geographic Market2
	28

	Expansion of Product Line3
	18

	Simple diversification4
	18

	1 Cases resolved upon notification, under Article 20 of the LFCE.

2 Diversification through Expansion of Geographic Market: concentrations between producers of similar or substitutable goods and services operating in different geographic markets.

3 Diversification through Expansion of Product Line: concentrations between companies in the same line of business and whose goods and services are not mutually substitutable.

4 Simple Diversification: concentrations between non-related economic agents involved in different relevant markets who are unrelated in respect of a production or distribution chain.


III. Motions for Reconsideration (2000 – 2001)

	Category
	2000
	2001

	Pending from 2000
	5
	7

	Submitted1
	51
	192

	Related to Concentrations
	23
	33

	Against rulings
	15
	16

	Against other procedures
	8
	17

	Related to monopolistic practices & other restrictions
	22
	42

	Against rulings
	11
	26

	Against other procedures
	11
	16

	Related to authorizations, licenses, & privatizations 
	6
	7

	Related to substantial power and competition conditions 
	--
	110

	Resolved2
	49
	75

	Related to concentrations
	25
	27

	Agreements confirmed
	12
	12

	Agreements modified
	2
	9

	Agreements revoked
	4
	5

	Dismissed
	7
	1

	Withdrawn
	--
	--

	Related to monopolistic practices and other restrictions on competition
	18
	40

	Agreements confirmed 
	5
	13

	Agreements modified 
	1
	4

	Agreements revoked
	--
	8

	Dismissed
	12
	15

	Withdrawn
	--
	--

	Related to authorizations, licenses, & privatizations
	6
	7

	Agreements confirmed 
	2
	1

	Agreements modified
	1
	--

	Agreements revoked
	--
	6

	Dismissed
	--
	--

	Without merit
	3
	--

	Related to substantiated power & conditions of competition
	--
	1

	Rulings and agreements confirmed 
	--
	1

	Pending for 2002
	7
	124


1 Includes four cases reopened pursuant to Court orders.

2 Cases re-examined solely at the administrative level 

IV. Sectoral Statistics (2001)1

A. Cases by Economic Sector

	Sector
	Total
	Concen-trations
	Monopolistic

Practices
	Authorizations

Licenses,

assignment of rights & privatizations
	Applications for Reconsideration


	Consultations



	Total 
	422
	243
	18
	66
	53
	42

	Telecommunications & electronic media
	56
	20
	4
	20
	9
	3

	Financial services
	53
	35
	--
	3
	11
	4

	Infrastructure
	47
	9
	--
	34
	1
	3

	Consumer goods & other services
	266
	179
	14
	9
	32
	32


B. Telecommunications & Electronic Media Sector

	Category
	Total
	Concen-trations
	Monopolistic

Practices
	Authorizations

licenses,

assignment of rights, &

privatizations
	Applications for Reconsideration
	Consultations

	Total 
	56
	20
	4
	20
	9
	3

	Telecommunications
	39
	15
	4
	11
	6
	3

	Point-to-Point Links
	2
	--
	--
	2
	--
	--

	Satellite Services
	7
	2
	--
	4
	1
	--

	Fixed telephony
	13
	5
	3
	1
	3
	1

	Mobile telephony
	10
	7
	1
	--
	2
	--

	Pagers and vehicle recovery
	6
	1
	--
	4
	--
	1

	Internet
	1
	--
	--
	--
	--
	1

	Electronic Media
	17
	5
	--
	9
	3
	--

	Radio Broadcasting
	5
	3
	--
	--
	2
	--

	Television
	12
	2
	--
	9
	1
	--


1 Includes only matters resolved by the CFC, sitting en banc; does not include cases closed, withdrawn, deemed not filed or without merit.

C. Financial Services Sector

	Category
	Total
	Concen-trations
	Monopolistic

Practices
	Authorizations

Licenses, assignment of rights &

privatizations
	Applications for Reconsideration


	Consultations



	Total 
	53
	35
	--
	3
	11
	4

	Banks
	9
	--
	--
	--
	8
	1

	Brokerage 
	8
	8
	--
	--
	--
	--

	Insurance & pensions
	11
	9
	--
	--
	1
	1

	Retirement funds (AFORES)
	6
	4
	--
	1
	1
	--

	Leasing & factoring 
	1
	1
	--
	--
	--
	--

	Mixed
	9
	4
	--
	2
	1
	2

	Loans
	9
	9
	--
	--
	--
	--


D. Infrastructure Sector

	Category
	Total
	Concen-trations
	Monopolistic

Practices
	Authorizations

licenses,

assignment of rights &

privatizations
	Applications for Reconsideration


	Consultations



	Total 
	47
	9
	--
	34
	1
	3

	Air transport
	1
	1
	--
	--
	--
	--

	Natural gas 
	5
	4
	--
	--
	--
	1

	Rail transport
	3
	1
	--
	--
	1
	1

	Ports
	--
	--
	--
	--
	--
	--

	Fuel plants
	18
	--
	--
	18
	--
	--

	Port services for recreational vessels
	7
	1
	--
	6
	--
	--

	Parking & general services for ground cargo transport at ports
	2
	--
	--
	2
	--
	--

	Automotive mechanic shop
	2
	--
	--
	2
	--
	--

	Special services for hazardous

merchandise
	2
	--
	--
	2
	--
	--

	Parking, restaurants and hotels 
	2
	--
	--
	2
	--
	--

	Boat-train terminal
	1
	--
	--
	1
	--
	--

	Container terminals 
	3
	2
	--
	1
	--
	--

	Border ports
	1
	--
	--
	--
	--
	1


E. Consumer Goods & Other Services Sector

	Category
	Total
	Concen-trations
	Monopolistic

Practices
	Authorizations

Licenses,

assignment of rights &

privatizations
	Applications for reconsideration
	Consultations

	Total
	266
	179
	14
	9
	32
	32

	Stock breeding agriculture
	3
	--
	1
	--
	1
	1

	Food products
	25
	13
	4
	--
	5
	3

	Beverages
	17
	12
	3
	--
	2
	--

	Paper, paper products & Publishing
	12
	8
	--
	--
	2
	2

	Pharmaceuticals
	9
	5
	--
	--
	1
	3

	Plastics
	2
	--
	--
	--
	--
	2

	Other chemical substances & petroleum by-products 
	32
	21
	3
	--
	5
	3

	Glass
	4
	3
	--
	--
	--
	1

	Metal products
	8
	6
	--
	--
	2
	--

	Metallurgy 
	3
	2
	--
	--
	1
	--

	Iron & steel
	3
	3
	--
	--
	--
	--

	Mining
	2
	2
	--
	--
	--
	--

	Non-Metallic Products
	2
	2
	--
	--
	--
	--

	Machinery & equipment
	28
	24
	--
	--
	2
	2

	Automobile parts and accessories
	25
	22
	--
	--
	2
	1

	Textiles
	4
	2
	--
	--
	--
	2

	Other manufacturing industries
	4
	3
	--
	--
	1
	--

	Electricity
	11
	6
	--
	4
	--
	1

	LP gas
	5
	1
	--
	3
	--
	1

	Commerce
	10
	5
	1
	--
	3
	1

	Hotels
	15
	6
	--
	2
	4
	3

	Restaurants
	3
	1
	--
	--
	--
	2

	Ground transport
	3
	1
	2
	--
	--
	--

	Courier & messenger services
	1
	1
	--
	--
	--
	--

	Real estate rental 
	12
	12
	--
	--
	--
	--

	Professional & personal services
	8
	7
	--
	--
	1
	--

	Construction
	5
	4
	--
	--
	--
	1

	Entertainment & recreation
	2
	1
	--
	--
	--
	1

	Various services
	8
	6
	--
	--
	--
	2


Chapter 9.

PANAMA
I. Introduction 

The Free Competition and Consumer Affairs Commission (CLICAC), an agency of the Panamanian government that promotes competition and protects consumer rights, was created by Law 29, passed on February 1, 1996.
 The passage of the Law constituted a groundbreaking step in overcoming the obstacles to a free-market economy. 

CLICAC plays a leading role in protecting consumers as well as in promoting and guaranteeing free competition. In recent years, the Commission’s performance has been buttressed by joint action with other government institutions, including the Ministry of Agricultural Development (MIDA), the Ministry of Commerce and Industry (MICI), the Ministry of Economy and Finance (MEF), and the Agricultural Marketing Institute (IMA), among others. 

CLILAC has been involved in conducting several product inventories and has been taking part in National Advisory Commissions examining farm products, by weighing in with its opinions and giving suggestions for raising production and enhancing competition. Moreover, it has provided input on several occasions aimed at protecting the health of Panamanian families and consumers. 
In its efforts to promote competition, CLICAC has conducted investigations and studies aimed at preserving safety regulations governing goods and services received by consumers, while assisting various commissions of the Legislative Assembly in framing and debating important pieces of draft legislation. 

CLICAC strives to ensure that consumers are provided the information they need to make the most suitable purchase decisions. The better informed consumers are, the more economic agents will feel compelled to offer them better alternatives in goods and services. This, in turn, will create a new climate of fairness and respect in the market. 
II. Enforcement of Competition Laws and Policies 

A. Monopolistic Practices 

Judicial Proceedings

Wheat flour industry: On 22 December 1997, CLICAC filed its first suit for alleged absolute monopolistic practices against Gold Mills de Panamá, S.A.; Harinas de Panamá, S.A.; Harinas del Istmo, S.A.; and Oro del Norte, S.A., with the Eighth Circuit Court, Civil Branch, of the First Judicial Circuit of Panama.

The suit alleged an agreement among the defendant companies to fix sales prices, exchange information for that purpose, limit production, and divide up the market among themselves. 

Over the course of the process, and following a series of proceedings by the court and motions by the parties, on 4 October 2000, a preliminary hearing was held, with the appearance of the companies against which the original complaint had been filed, as well as the legal representative of the Association of Flour Mills and of the purported accountant of the defendant companies who was entrusted with ensuring that the parties abide by the monopoly agreement. 
During the hearing it was decided that a hearing to determine the merits of the case would be held on 15 January 2001. 

Code sharing agreement: In Ruling No. 1168, issued 4 September 2000, the Ninth Circuit Court, Civil Branch, of the First Judicial Circuit of Panama, agreed to hear a suit filed by CLICAC accusing Compañía Panameña de Aviación, S.A. (COPA), Sociedad Aeronáutica de Medellín Consolidada (SAM), and Aerovías Nacionales de Colombia (AVIANCA) of engaging in relative monopolistic practices. 
The grounds for the suit is a Code Sharing Agreement signed by the defendant companies that CLICAC considered to have violated Law No. 29, 1996, insofar as it constituted a monopolistic practice that undermined free and open economic competition and harmed consumers by shutting out competitors or potential competitors. 
It should be noted that although the agreement in response to which the suit was filed ceased to be implemented, CLICAC considered that it had hampered the proper functioning of the market. 

The date scheduled for the preliminary hearing was 19 February 2001. In it CLILAC and ACES—which had requested permission to form a joinder—would appear as plaintiff parties and the defendants would be COPA, AVIANCA, and SAM. 

Penonomé carnival board: On 3 March 2000, CLICAC filed an administrative law action for nullification asking that the Third Court of Administrative Law declare Ruling No. 1, of 8 February 2000, illegal and thus null, ruling that was issued by the Carnival Board of the Municipality of Penonomé and by the municipal council itself. 
That ruling had set forth that, “after Cervercería Nacional and Cervercería del Barú competed for the concession to sell beer for the duration of carnival, Cervercería Nacional’s proposal proved the better of the two.” Article One of the ruling stated, therefore, that the “temporary stands and tents that are set up for the duration of Carnival shall sell only Cervercería Nacional’s products.” 

CLICAC considers that this decision undermines the ability of other economic agents to freely and openly compete, insofar as these agents are prevented from freely engaging in commerce and competition, in addition to fact that the ruling is detrimental to consumers, who for the four days of Carnival will not have the opportunity to choose among alternative products, brands, quality, and prices. By the close of 2000, the period for the examination of evidence was about to begin. 

Administrative Actions

Medical oxygen: CLICAC’s actions concerning bids on medical oxygen have aimed to introduce changes to the bidding conditions. These changes consist principally in introducing a section on compliance with competition rules. 
On 18 October 2000, in Ruling PC-177-00, CLICAC ordered that its ongoing administrative investigation into alleged absolute monopolistic practices continue, in accordance with Article 11, item 4, Title I, of Law No. 29, 1996, in respect of public bidding no. 310084, conducted on 22 May 1998 by the Social Security Institute (CSS), in which several companies participated. 
On 18 December, CLICAC took part in public bidding CSS 200125 for medical oxygen, with a view to ensuring that Law 29 was observed throughout the process. 

Fuel at Marcos A. Gelabert airport: On 22 May 2000, notes were sent to the Director General of the Civil Aviation Department, requesting information on administrative concessions to sell and pump airplane fuel at Marco A. Gelabert International Airport, located in Albrook, and to install the necessary equipment. On the same date, notes were sent asking the Director of Domestic Commerce, of the Ministry of Commerce and Industry, for a true copy of the commercial licenses of the companies covered by the investigation. Notes were also sent to the director of the Public Registry, asking her to provide certificates of legal status (“certificados públicos”) of the companies under investigation. 
Also in May, a second on-site inspection was conducted at Marco A. Gelabert airport, in Albrook, during which photographs were taken of the tank farm over which the concession had been granted, as well as of other facilities. Subsequently, in June 2000, judges with jurisdiction over affairs related to free competition and consumer affairs were asked to grant CLICAC permission to secure testimonial evidence from several persons related to the investigation. In Ruling No. 894, issued 23 June 2000, and Ruling 1128, issued 22 August 2000, the Ninth Circuit Court, Civil Branch, of the First Judicial Circuit of Panama, authorized CLICAC to examine the testimonial evidence it had requested. 
On 18 October 2000, CLICAC ordered, through ruling PC-179-00, the opening of a notebook to be appended to the main file, to process the temporary, sua sponte suspension of these operations, due to the existence of absolute monopolistic practices. On 30 October 2000, in Ruling PC-182-00, CLICAC ordered the broadening of the scope of the administrative investigation into alleged absolute monopolistic practices, in accordance with items 1, 2, and 3 of Article 11, Title I, Law No. 29, 1996, against the companies under investigation. 
Air freight: On 19 May 2000, CLICAC requested that the Civil Aviation Department (DAC) provide information on air freight, such as “fuel surcharges,” cargo volumes, current rates, and the evolution of prices. 

In addition, the General Director of Domestic Commerce was asked to provide certification of the corporate names of the companies being investigated. 

Subsequently, the Civil Aviation Department was asked to provide information on trends in cargo shipments, broken down by route, month, and operation certificates granted by the DAC to the companies under investigation. 

On 14 July 2000, the investigation formally got under way, and Ruling No. 145-00 was signed by the commissioners, sitting en banc, thereby initiating the Investigative Procedure into Absolute Monopolistic Practices, pursuant to Article 11 of Law 29, 1996. In Ruling 1104, issued 7 August 2000, the Eighth Circuit Court, Civil Branch, of the First Judicial Circuit of Panama, authorized CLICAC to take testimonies from persons related to the investigation. 
On 27 September notes were sent to the members of the Panamanian Association of Seafood Producers, Processors, and Exporters, requesting information on the air freight market between Panama and Miami. On 23 November 2000, CLICAC held a meeting with the DAC to address the topic of regulation and competition in the aviation market. 
Breweries: On 19 June 2000, CLICAC issued Ruling 127-00, ordering the start of investigations into alleged relative monopolistic practices. The economic agents under investigation were the Cervercería Nacional group (Cervecería Nacional, S.A.; Distribuidora Comercial, S.A.; Cervecería Chiricana, S.A.; Refrescos Nacionales, S.A.) and Cervecería del Barú-Panamá. 

On 13 October 2000, CLICAC ordered a census of commercial premises retailing domestic beer (that is, domestically brewed beer) or imported beer (that is, foreign brews) in Panama, as well as a survey of beer consumption, based on a sampling of consumers of domestic or foreign beer in the country. 

Between 6 and 9 November, a census of retail establishments selling beer and a survey of beer consumption were conducted simultaneously, in the provinces of Chiriquí, Bocas del Toro, Veraguas, Herrera, Los Santos, and Coclé. 

From 13 to 17 November a census of retail establishments selling beer and a survey of beer consumption were conducted in the province of Panama. By late 2000, CLICAC was already preparing its technical report on the results of the field investigations. 
Oil companies: CLICAC Ruling 195-00, handed down 21 December 2000, initiated an investigation of the following companies: Petrolera Nacional, S.A.; the Shell Company (W.I.) Limited; Compañía Texaco de Panamá, S.A. (the Texaco Company of Panama, S.A.); Esso Standard Oil, S.A. LTD.; and Petroleos Delta, S.A, for the alleged commission of absolute monopolistic practices in violation of Article 11, paragraph 1, and for allegedly committing relative monopolistic practices in violation of Article 14, paragraph two, of Law 29, 1996. 
Deformed steel bars: In Ruling PC.128-00, handed down 16 June 2000, CLICAC amended Ruling PC-039, which had been issued on 14 June 1999 and which had ordered the initiation of an administrative investigation of the market for corrugated steel bars used for reinforcing concrete. This amendment specified the monopolistic practices being investigated pursuant to Articles 11 and 14 of Law 29, 1996. 
Next, in a decision rendered on 18 October 2000, CLICAC ordered that an inspection procedure be conducted at the four companies being investigated and that the findings be included in the case file in question, along with the technical report resulting from the procedure. 

Authorization to conduct the inspection procedure was requested of the Eighth Circuit Court, Civil Branch, of the First Judicial Circuit of Panama, which complied through Ruling 1459 of 24 November 2000, except with regard to the exchange of correspondence among the four companies under investigation. Nevertheless, CLICAC once again submitted a petition to the same court requesting authorization to inspect the correspondence of the four companies in question, although limiting the topic of the documents subject to inspection. This petition was approved by the Judge of the Eight Circuit Court, First Judicial Circuit, Civil Branch, in Ruling 1481, issued 4 December 2000. Both inspection procedures were, in fact, carried out at the companies under investigation on 11, 12, and 13 December of the same year. A technical report is currently being drafted with the findings of the inspection procedures. 
Travel agency commissions: In Ruling PC-089-00, issued on 1 February 2000, CLICAC ordered an administrative investigation into the commission of monopolistic practices prohibited by Article 11 of Law 29, 1996, by five companies in the passenger air transportation sector. 
Ruling 157-00, issued on 9 August 2000, corrected the errors in the file and ruled on the following petitions: two ancillary proceedings on claims of annulment, one motion for reconsideration filed by one of the economic agents under investigation, a writ opposing this motion for reconsideration and secondary appeal presented by other economic agents under investigation, and a motion for a deadline extension. Likewise, two economic agents not in the passenger air transportation sector were cleared of the practices being investigated. 
In a Ruling issued on 18 October 2000, the Commissioners, sitting en banc, ordered that field data be compiled to demonstrate the alleged practice of parallelism and, finally, Ruling 1520, issued 20 December 2000 by the Ninth Circuit Court of the First Judicial Circuit of Panama, authorized taking testimonies from eleven persons involved in the industry. 

B. Economic Concentrations

COPA – Continental Airlines: On 24 February 1999, CLICAC sent notes requesting that Continental Airlines Inc. and Compañía Panameña de Aviación, S.A. (COPA) forward data on the economic concentration formed by them. 

The notes requested copies of their articles of incorporation and amendments thereto, copies of their duly certified financial statements for 1997 and 1998, and a description of the act by which the shares were acquired. In terms of finances, information was requested on the market, descriptions of routes before and after the operation under investigation, the evolution of their fares, market share broken down by routes, the monetary value of the operation, and other information. 
On 28 September 1999, through Ruling 063 PC-99, an administrative investigation was initiated to study the effects that the economic concentration between Continental Airlines Inc. and Compañía Panameña de Aviación, S.A. (COPA) has or might have. 
By the end of 2000, information had been compiled on the evolution of the number of passengers, as well as the amount of mail and cargo moved per month on all routes from January 1998 to May 2000 by both airlines, and authenticated copies of both companies’ operating licenses. 

Nestlé-Borden: On 24 July 2000, in Ruling PC-149-000, CLICAC authorized an economic concentration between Nestlé Panamá, S.A., and Compañía Chiricana de Leche, S.A.; Helados Borden, S.A.; Pastas Alimenticias La Imperial, S.A.; Compañía Internacional de Ventas, S.A.; Naxos, S.A.; Fábrica de Productos Borden, S.A.; and Alimentos Nutritivos, S.A., insofar as the agency found no increase in the degree of economic concentration in any of the relevant markets, which had been circumscribed and studied. 
The line of products that required the greatest degree of analysis was infant milk formulas. Nevertheless, CLICAC considered that a new product had successfully entered the market, showing the contestability of this market, and it determined that there are no barriers to the potential entry of new products. This led the Commission to the conclusion that the degree of effective competition would remain after concentration had occurred.

C. Consumer Protection

From the consumer protection files, legal opinions were issued in the following cases: 

Ruling PC-00, 18 October 2000. Ex officio investigation of Colegio Saint George: “Said precept [Art. 31, parr. 1, Law 29, 1996] sets forth one of the main obligations of a supplier, which is intimately bound up with the universally acknowledged rights of consumers, i.e., the Right to Information. This is defined as the consumer’s right to receive due information on products and services offered in the market . . .

“In the case at hand, the penalty imposed by the General Department through Ruling D.G. 007, of 2 February 2000, is based on Colegio Internacional de Saint George’s failure to comply with its legal obligation to inform clearly and truthfully when advertising its educational services, rather than once the consumer has accepted, as appears to have been the case. 

“The obligation that the law imposes, in this case, on Colegio Internacional Saint George, is intended to guarantee that Mr. Luis M. Ramos and all parents of students at the school (consumers of the educational service) are given sufficient information to compare the different alternatives on the market and to choose the one that best suits them.”

Ex Officio investigation of Créditos Latino and Corporación Financiera Almaros: “In light of the aforementioned statute [Article 35, Law 29, 1996] it can be concluded that Créditos Latinos, S.A., and Corporación Financiera Inmobiliaria Almaros, S.A., have a legal obligation to keep a copy of contracts and other documents relative to credit operations, so as to allow them to be examined to determine if they conform to the provisions set forth in the Law. Therefore, CLICAC needs no court authorization to require that it be shown the contracts. In our opinion, to demand compliance with this obligation, a mere request from an authority shall suffice, in written or verbal form, as was the case on the day on which the [the premises of] the companies under investigation were searched. 

Ruling PC 100-00, Panama, 3 May 2000. Ex officio investigation of Telecom Holdings Panama, S.A., docked P 119-99: Regarding the argument put forth by the appellant on the error committed by the newspaper owned by Editora Panamá América, we see fit to note that this error does not, in our opinion, relieve Telecom Holdings Panamá, S.A., of its liability, insofar as Article 51 of Law 29, 1996, clearly states: “All advertisers are duty-bound to supply what they advertise, in accordance with the terms set forth in their advertisements.” Moreover, the Law does not proceed to specify in which cases an advertiser is exempt from such an obligation; hence, it is our opinion that this precept establishes an absolute liability for advertisers, regardless of which party may have acted culpably or in good faith.” 
Augusto Cox Gutiérrez vs. Boda Autos, S.A. docked 1264-99: “Based on statements by both parties during the administrative proceeding, the General Department has no doubt that the Consumer never had a true, clear knowledge of the magnitude of the defects of the car, regardless of whether of not Mr. Boda told him, just before making the sale, that the air conditioner made noise (page 8); hence, we consider this falls within the scope of Article 42 of Law 29, 1996. 

“Therefore, there is no exculpatory circumstance for the Supplier (seller) in terms of his responsibility to deliver the good as agreed, irrespective of the supplier’s allegation and Clause Nine of the contract (page 3), signed by both parties, which states that, “by virtue of the discount being offered . . . [the purchaser] accepts that the vehicle is being sold as is, in the location where it is found, and in its present condition,” insofar as the Consumer cannot be required to make a detailed inspection of the vehicle when taking delivery, and given that he had no reason to suspect that the automobile would have problems other than the noise in the air conditioner, or, as the Consumer himself said (page 1), a damaged ball-bearing.”
III. International Affairs 

From 3 January to 2 February, CLICAC contracted the expert services of Haroldo Tomás Avetta, from the Universidad de San Nicolás, Argentina, as well as the Argentine Fund for Horizontal Cooperation. He addressed issues related to rules and legal metrology.

CLICAC took part in the negotiations of the Competition Policy (NGCP) and the Subsidies, Antidumping and Countervailing Duties (NGADCV) groups held at the FTAA in Miami from 16 to 22 January, 31 July to 4 August, 10 to 16 September, and 5 to 11 November 2000. CLICAC also participated in the International Conference on Consumer Protection, held from 14 to 18 March 2000, at Mexico’s Federal Consumer Protection Agency (PROFECO) in Mexico City, to mark the signing of a cooperation agreement between that agency and CLICAC. CLICAC participated in the Seventh Meeting of the NGCP and the Sixth Meeting of the NGADCV, held in Miami on 24-28 April 2000. Representatives of 23 of a total of 34 of the countries attended.
From 18 to 22 June 2000, CLICAC took part in a seminar titled “New Billing On Safeguards and Antitrust,” held by the Semper Foundation, in the Dominican Republic. CLICAC has attended work meetings with officials from the U.S. FTC and the IDB, which sponsored the meetings. From 18 to 20 July of that year, CLICAC attended the Panama-Central America Free Trade Agreement meeting, in San José, Costa Rica. From 29 August to 1 September of that year, CLICAC participated in a Regional Seminar for Latin America and the Caribbean on Competition Law and Policy, held by the United Nations Conference on Trade and Development. 

CLICAC took part in meetings on financial sustainability of institutions and the support of intermediary financial institutions for such sustainability, from 1 to 8 November, in Washington, DC, with the participation of the IDB, the Multilateral Investment Fund (MIF), and the World Bank (IBRD).  

From 13 to 17 November 2000, CLICAC attended the Sixteenth World Congress of Consumers International, in Durban, South Africa. From 21 to 28 November, CLICAC took part in the Twenty-Seventh seminar of the Public Budget International Association (ASIP), in Madrid, Spain, at the ASIP’s invitation. 
From 5 to 8 December, CLICAC attended an Organization for Economic Cooperation and Development (OECD) seminar on competition policy for agencies in Central America, South America, and the Caribbean, in Caracas, Venezuela.

IV. Institutional Strengthening

Institutional outreach 

The Free Competition and Consumer Affairs Commission has taken shape as a modern institution, as a result of economic and state reforms. CLICAC is an independent government agency with technical responsibilities, charged with ensuring the emergence of a free-market economy. 
Its general aim is to protect and ensure the emergence of free and open competition in the country, so as to promote consumers’ best interests. 

Hence, CLICAC plans to strengthen its role by: 

1. Opening regional offices in Bocas del Toro, Darién, La Chorrera, and San Miguelito. CLICAC intends to extend the coverage its services to the entire country, so as to effectively carry out the duties for which it was created. 

2. Establishing regulations implementing Law 29, so as to ensure that it is carried out in a transparent manner, in keeping with its objective of protecting and ensuring the emergence of free and open competition in the market for goods and services and protecting the rights of consumers. 

To this end, supplementary rules under Titles II, III, IV, VII, and VIII of Law 29 will be drafted. Such rules are necessary to fulfill the principles governing consumer protection, unfair trade practices, safeguard measures, and administrative procedures that are set out in the Law. 

3. Establishing procedures allowing CLICAC to act with greater clarity and effectiveness in implementing the antitrust provisions of Title I of Law 29. The procedures, taken overall, call for the most stringent actions in the following antitrust areas: 

· Investigations of absolute monopolistic practices initiated ex officio. 

· Investigations of absolute monopolistic practices initiated in response to a complaint. 

· Investigations of relative monopolistic practices initiated ex officio. 

· Investigations of relative monopolistic practices initiated in response to a complaint. 

· Procedures to inspect operations involving an economic concentration following prior notification. 

· Procedures to investigate operations involving an economic concentration that are initiated ex officio. 

· Procedures to investigate operations involving an economic concentration that are initiated in response to a complaint. 

4. The implementation, in 2000, of the Institutional Staff Regulation, based on the progress seen in regulating civil service careers. 

5. The implementation of a System to Consolidate and Disseminate Information for facilitating decision-making regarding the promotion of competition and the prevention of unfair practices in international trade. 

6. The adoption of a Job Classification Manual, approved by the government in August 1999 and disseminated to the entire civil service in early 2000. 

7. The adoption of the Organization Manual, currently being revised by the Ministry of Economy and Finance. 

8. The formation of a Strategic Institutional Development Committee, following consultancy work carried out to identify training needs in all CLICAC departments, including at the managerial level. 

9. Development of personnel motivation and incentive programs, to be carried out in the first quarter of 2001. 

Motivation 

Debates on the make-up and powers that regulating agencies created by law should have within society focus on the relationship between the institutional framework governing a society and its economic development. That relationship—multifaceted as it is—is the driving force behind the ideas we are seeking to develop. 
A predisposition to weaken the independent and professional nature of regulating agencies, evident during change in government administrations, lead us to the following reflection: on the one hand because this type of modification directly affects the structure and efficacy of special laws; on the other, because these changes affect government’s performance and make institutions created under the precept of modernity dependent on the cyclical vagaries of the political process, thereby undermining the very objectives for which these institutions were designed. 
The role of the State in the economy 

A widely accepted principle is that the private sector is given the role of investing and producing, while the state should provide conditions allowing it to do so and address these needs that the private sector is unable to meet. 

One important role of the state is to settle disputes. For example, when a person dies he leaves an inheritance that is to be divided up among his survivors. If private parties are left to decide how to distribute the inheritance as they see fit, there might be disagreements preventing them from reaching a settlement. To avoid such problems, there should be laws that apply to this type of situations. In such cases, the state acts as a arbiter, ensuring that the laws are applied equally to all. 
The state is responsible for ensuring the stable rules that the private sector needs to make long-term plans and investments and thus become the engine of economic growth. One activity that justifies the State’s role as an arbiter is trade among economic agents. The sum total of these interrelations is normally called the “market.” 
The origin of the rules underpinning Panamanian competition principles

The concept of competition is not new to Panama: indeed, the section of our Constitution on the domestic economy takes competition into account when it bans from commerce and industry all combinations, contracts, or actions intended to restrict or prevent competition and having monopolistic effects to the detriment of the public. The same set of articles then goes on to give a generic outline of the concept and sets forth it shall be regulated by law. 
It was not until early 1994, however, that the Government found the political will to put this principle into practice. To this end, it prepared studies to enable the precepts set forth in the Constitution to taken on substance in the form of a draft law regulating free competition and allowing new market policies to be adopted. The main objective of these efforts was to promote economic efficiency and consumer welfare. In drafting this bill, the laws of countries with a high degree of experience is this field were consulted, such as the United States, Mexico, and Peru, among others. This resulted in a modern and up-to-date law. 
The draft law develops substantive concepts for regulating a free-market economy and calls for the creation of an independent, credible authority with decision-making and enforcement power and endowed with the legal means to carry out its duties. In addition, the draft law endows the judicial branch with a new, specialized structure to handle competition. 

Law 29, 1996, “whereby rules in defense of competition as well as other measures are passed” was thus passed on 1 February 1996. The law sets forth substantive concepts and covers a variety of topics relative to competition, monopolistic practices and their individual classification, economic concentrations, unfair trade practices, subsidies, dumping, antidumping and countervailing duties, and safeguard measures. Regarding consumer protection, it requires consumer guarantees and information. 
Panamanian agencies responsible for competition, compared with their counterparts at the international level, enjoy a high degree of autonomy, are given sufficient resources, and have excellent technical capabilities for exercising their authority to investigate and sanction as well as a high degree of credibility among Panamanians. It was in this spirit that the Law created the Free Competition and Consumer Affairs Commission, one of whose responsibilities is to foster free competition in the domestic market, with a strong role for economic agents, where many sellers and buyers may conduct business freely, thereby guaranteeing continuous availability of quality products at the lowest possible cost. 
For many decades, consumers have been subjected to a system rife with abusive market power. This new institution (CLICAC) is responsible for protecting consumers’ rights and closing the information gap between consumers and [other] economic agents. The areas assigned by law to CLICAC are eminently technical and laden with responsibility. In this unique arrangement, legislators chose to centralize investigative and sanctioning duties in a single agency (CLICAC) and to give the power of decision to courts of justice specially created for this purpose (known as “courts of commerce”), 

Moreover this law ensures, within a system of market openness, that there are necessary mechanisms to defend domestic producers in a fair and rational manner against unfair trade practices (dumping and subsidies) and other unfair forms of international marketing of products or services. CLICAC’s main responsibilities include investigating market practices, and the law authorizes it to initiate proceedings before the courts of justice created by Law 29, 1996, when it detects irregularities. In such cases these courts rule on the legality of the practices in question. As a technical agency, CLICAC may, when so requested by judges, assist in judicial proceedings as an expert and consultant. 
CLICAC continually monitors the economy to identify distortions in the free and open market, and it uses its administrative powers to obtain information from economic agents. In addition, subject to receiving authorization from a court of justice, it gathers such information on economic agents as is necessary, using common methods for verifying evidence. 
In addition, CLICAC carries out follow-up tasks by reviewing competition guidelines in legal transactions, administrative contracts, and draft laws, while monitoring competitiveness in the drafting of technical standards that introduce homogeneity to the products and services marketed in the country. 

Structure of CLICAC 

The change in tack in Panama’s economic policy since the early 1990s has translated into an increasingly market-driven economic development. The objective of Law 29, 1996, is, consequently, to ensure that policies remain focused on promoting economic efficiency and competition. Hence, the scope of implementation of Law 29, 1996, applies to all economic agents, with no distinction made between individuals, legal entities, private enterprises, state, municipal, or industrial institutions, merchants, professionals, and for-profit or not-for-profit entities. 
CLICAC was created as a decentralized government agency with its own legal status and with autonomy in its internal management; hence, it was given independence in its decision-making and the ability to appoint its own staff. Administration of CLICAC is entrusted to three commissioners and their respective alternates, who are named by the Executive Branch and ratified by the Legislative Assembly for a five-year periods. The Director General is, in turn, named by the three commissioners, also for five-year terms. With a view to maintaining impartiality and independence of judgment, the Law included a safeguard guaranteeing the staggered appointment of commissioners in periods ending on different dates, so as to ensure that the agency may operate without interruptions. The Law called for the periods of commissioner appointments to conclude in the following order: the first commissioner, on 31 December 1998 (this period has concluded and the next appointment will last five years, as stipulated in the Law); the second, on 31 December 2000; and the third, on 31 December 2004. The staggering of commissioners’ terms is clearly intended to guarantee institutional continuity and protect the stewards of this sensitive regulatory policy from the vagaries marked by changes in government administrations. One of the main characteristics of this design is to isolate the institution from the fluctuations of political alternations. The uncertainty inherent to the institutional framework affects the frame of reference within which economic agents make their plans. The institutional framework should ensure that the country’s laws do not constantly change and are applied equally, thereby leading to policies that are not contingent on a particular government being in power. When these conditions are fulfilled, a country will be considered safe for investors and therefore will attract the capital needed to finance its development. One of the cultural elements that most influence a country’s development is trust among individuals. When persons trust each other they are more willing to establish relations, sign contracts, and form business partnerships. By contrast, in a milieu in which people distrust each other, economic activity runs up against a series of obstacles or requires additional costs, such as hiring legal counsel to draft extremely detailed contracts covering every possible contingency before undertaking a commitment. The higher costs resulting from mistrust diminish a country’s competitiveness and lessen social well-being.
CLICAC’s operational independence 

CLICAC’s institutional structure, as established in Law 29, 1996, must be preserved. The groundbreaking institutional framework set forth in the Law gives the Agency independence from the political system. This objective can be attained through the mechanisms for naming and removing the agency’s administrators. 
This arrangement does not, however, limit the Government’s authority to select CLICAC’s administrators, since it is the executive who appoints administrators and submits their appointment to the legislative branch for ratification. Law 29, then, is intended not to restrict but to regulate, by clearly setting forth the mechanism for appointing as well as dismissing CLICAC officials. Other countries have also debated the model for creating regulatory agencies. In the United States, there was a debate on the appointment of the commissioners of the Federal Trade Commission for fixed periods. A 1935 U.S. Supreme Court of Justice decision clearly ruled that such an appointment and dismissal mechanism is a requirement for guaranteeing the FTC’s necessary independence. “Congress has believed that the success of the Federal Trade Commission Act depends on maintaining the Commission as an independent body. To attain this result, they have attempted to establish limitations on the President’s power to remove officials without cause. 
“ . . . As Congress has power to create an executive office, control of that office must be in the hands of the President, but that control is not established regarding the control of its officials. <0} {0>[…] In the case of an office such as the Federal Trade Commission, which is ‘non-political’ and whose function is quasi-judicial and quasi-legislative, in order to safeguard its independence from political domination, it is necessary and appropriate to establish standards at the legal level, which the President must follow.

The independence that Congress envisaged for the Federal Trade Commission does not depend on or imply a limitation of the power of removal, just as is noted by the plaintiff. The Commission has been left free of the continuous oversight of a department head; its members are required to represent more than one political party; and the terms of office of its members have been ordered to expire in different periods. In the most recent laws creating similar commissions, those isolated factors have been sufficiently delved into to ensure the objective of an independent body” (Decision of the U.S. Supreme Court of Justice, coded under the following initials: 295 U.S. 602; 55 S. Ct. 869; 1935 U.S. LEXIS 1089; 79 L. Ed. 1611).

This reasoning has been borne out in various ways and leads to the inevitable conclusion: the mechanisms set forth in the Law are essential for ensuring CLICAC’s independence, and its independence is, in turn, essential for it to effectively fulfill its regulatory duties. 
Redefining the State’s role

CLICAC’s duties and objectives are in keeping with the role that a modern state should fulfill as the guarantor of clear and transparent ground rules and with its responsibility for monitoring actions that limit the efficacy of competition mechanisms. The principle of competition is present is all areas of economic activity, making it a framework law of the economy that regulates all persons on the same basis and that signals, above all, a change in orientation and in the conception of the State’s role in the economy, thereby making it the arbiter, as described thus far in this report. 
The concept of competition, more than a definition of the right to economic freedom, is a view of the manner in which society should be structured and its members interrelate. One might say it is a system of substantially different principles, rules, and way of proceeding. 
Here, the institutional approach is intended to promote the establishment of markets as institutions—a task performed by the State on behalf of society. But this also requires that in society in general, private stakeholders and regulating institutions, and consumers of the benefits of the market, demand such an institution. 
Need to consolidate institutions committed to promoting the free market

When rules of free competition are established and complied with, all economic actors stand to benefit. For competition to exist as a behavioral norm each stakeholder must have a like understanding of the process. That is, unless business people accept it as a norm and base their behavior on it, they will not adopt innovative or strategies of competition strong enough to allow them to remain in the market. Moreover, consumers must respond by seeking and comparing alternatives and using available information, to make the most appropriate market decisions. Lastly, the State, in its spheres of action beyond its role as arbiter, must also be consistent with this principle. 
Hence, it is not sufficient for a society of consumers to demand the existence of rules to abide by—rules that could be fulfilled by merely promoting the creation of a competition office; rather, the State must also be committed to this goal. The possibility of developing a climate of competition is closely associated with designing institutions entrusted with pursuing the objectives of free competition. There is an important condition regarding the autonomy of regulating agencies—the need for political support for the implementation of laws; the need to design and apply methodologies to detect barriers to the proper functioning of markets arising from the different forms of State intervention; and the process of designing instruments to monitor markets. 
Competition policy and consumer protection 

Although one of the objectives of this process is, indeed, to raise the efficacy of the State’s intervention in the economy, it must do so without compromising its ability to protect the public interest. Such intervention takes different shapes than the policies seen thus far, since the government’s presence is not intended to exert undue influence on a sector being intervened; rather, this presence aims to establish directives on how such a sector operates. In this manner, private and public interest converge, through greater market discipline. To ensure that these goals are attained, Law 29 recognizes the need for an arbiter in economic interaction: CLICAC.
Law 29 sets out the rules governing free competition, consumer protection, and unfair trade practices. What does this mean? That as of the enactment of this law, rules by which companies must compete among themselves were established, as were mechanisms established to ensure that economic agents abide by these rules. 
The social dimension of competition policy

Implementing competition and consumer-protection policies, in addition to ensuring a more efficient economic process, is also important because of more immediate social objectives, including:

· Ensuring economic freedom, in the sense of making alternatives available to consumers, sellers, and any other player that can be identified within the multiple trading processes that take place in the marketplace. 

· Preventing the unchecked concentration of economic power, since, through the monitoring of economic concentrations, the emergence of monopolies that in the medium term may exact extraordinary [costs] from consumers or prevent new sellers from entering the market can be avoided; 

· Reducing income earned from monopoly practices, thereby having a directly redistributive effect. The penalization of a monopolistic practice prevents the perpetrators from making profits on the backs of consumers. This, in turn, allows consumers to do other things with the income they once used to pay higher prices. That is, it increases the population’s purchasing power. Moreover, when companies are forced to compete, the benefits of such competition become evident. Hence, when we speak of social benefits we are including: the range of products available, businesses’ access to the market, higher quality and more attractive prices for the goods purchased by consumers, a quickening of the pace of entrepreneurial innovation, and access to and handling of greater and more accurate information. Everyone benefits from competition policy; that is, since everyone in society acts at times as purchasers and as sellers, no one is excluded from the advantages of these policies. 
· Protecting small players from the ruinous competition of dominant companies in the market, and, through the enforcement of the law, promoting the security of economic agents in reaping the fruits of their initiatives and competitiveness, in addition to supporting the development of small and medium-sized industry; 

· Encouraging economic agents to make decisions based on more comprehensive information. This, consequently, reduces the likelihood of inefficient decisions and brings about a fairer resource allocation, more in line with the effort of each player in the economic process. Greater information strengthens the consumers’ role in transactions and enables them to extricate themselves from the position of weakness.
Administration and Finance
In 2000, CLICAC had a total of 238 staff members, including 198 permanent employees and 40 persons who worked on a per-contract basis. The regional offices had 53 staff members, including 11 at the Metropolitan Regional Office. The operations budget for 2000 was PAB3,609,400, and the source of funding was the Central Government. 
The investment budget was PAB577,600, of which PAB120,000 was provided with funding from the central government and PAB457,600 came from the IDB Multilateral Investment Fund. The funds were used to continue the program aimed at buttressing competition promotion policies. 
For 2001, CLICAC requested a budget of PAB4,717,916, of which 4,274,416 was to be earmarked for operations and 443,500 for investments. The Ministry of Economy and Finance recommended a budget of PAB4,084,600, with 3,641,100 to be used for operations and 443,500 for investments.

V. Other Issues 

Consumer Protection

One of CLICAC’s main achievements in encouraging consumers to organize was its registration of three consumer organizations, two of which receiving funding to which they are entitled under Article 117 of Law 29, for the purpose of conducting publicity campaigns. 

According to the publicity and dissemination budget for the year 2000, the two organizations that had been registered as of then—the Panama National Union of Consumers and Users (Unión Nacional de Consumidores y Usuarios de la República de Panamá, UNCUREPA) and Consumers and Users Foundation (Fundación del Consumidor y del Usuario, FUNDECU)—receiving a total of PAB6,950 in funding. 

In the second half of 2000, CLICAC registered the Association for the Protection of Consumer Rights and the Environment, (Asociación para la Protección de los Derechos del Consumidor y del Ambiente, ANAPRODECA) as a consumer-advocacy organization. CLICAC continued to work with the nine organizations—fledgling and formally established, alike—through coordination meetings. In addition, various activities promoting consumer organization were carried out through fairs, one-day training courses, and information booths at various shopping centers. 

Education and orientation: In 2000, a total of 365 educational talks were given throughout the country, of which 259 (71 percent) were given by regional offices and 106 (29 percent) by the central office. 

The topics of the talks were: “Law 29: The Rights and Obligations of Consumers; Consumer Organizing; Basic Basket and Family Budgeting.” The educational talks were attended by 3,302 persons, who then became promoters of Law 29 and disseminators of the knowledge acquired. So as to follow up on and support the orientation and educational efforts underway at all the regional offices, a total of 18 visits were scheduled and made to Coclé, Colón, Herrera, Bocas del Toro, Veraguas, Los Santos, Chiriquí, and Darién. CLICAC set up seven consumer orientation booths in different locations throughout the country, both at fairs and on red-letter days, such as back-to-school day and World Consumer Day, from which printed materials were distributed, queries on consumer rights were answered, and information was provided on competition as characterized in Law 29. A total of 14 such events were carried out over this period. At regional offices, 2,625 consumers and 841 business persons received advice, while 224 conciliation hearings were held. The value of the goods for which the complaints was 1.2 million balboas and regarding which disputes were settled was 976,000 balboas. 

In 2000, CLICAC took part in 715 live or delayed radio broadcasts, including various news programs and exclusive interviews, and in a program named “Ventana al Consumidor” (Window to the consumer), broadcast weekly by Radio Nacional. CLICAC also participated in 32 television programs, consisting, once again, of interviews, news programs, and television journals. 

Consumer information: Information has become an essential element in helping consumers interact with the market, as well as for promoting free competition. In the end, competition among companies and consumer knowledge are what will determine how prices evolve and to what degree the quality of goods and services improves. 

CLICAC’s information services inform consumers through the media on prices, dealers, and points of sale where to buy articles—from farm products to manufactured goods. 

· This information is published every day by the newspaper El Panamá América, on its page titled “Consumers Corner” (“Esquina del Consumidor”). 
· On Wednesdays readers can consult the “Consumer’s Page” (“Página del Consumidor”), published in the newspaper La Prensa. 
Conciliation: CLICAC conciliation is an administrative mechanism that attempts to expedite settlements between businesses and consumers, between whom conflicts arise due to unequal relationships. In this process, the State, playing a neutral role, gives the consumer the opportunity to obtain redress for damages, in an expeditious manner, free of charge. Of the 2,588 complaints CLICAC received nationwide, it resolved 2,304 (89 percent). The value of the goods for which the complaints were filed was PAB5.7 million, while that of the goods in the cases resolved was 4.5 million. 5.7 millones de balboas y en quejas resueltas, de 4.5 millones de balboas.
To achieve these results, the central office served 1,373 summons on merchants, leading to 625 hearings involving merchants, consumers, and conciliators. Nationwide, 849 such hearings were held. In 2000, CLICAC succeeded in having 253,660 balboas refunded to consumers for breach of contract, excessive charges on credit payments, and advance payments of interest. 

Regarding cases that were successfully concluded, CLICAC made 4,096 follow-up and coordination calls. Moreover, the central office answered 1,017 calls from consumers with queries, while 557 consumers received assistance in person; hence, the central office assisted a total of 1,574 of the 5,199 persons who received assistance throughout the country. 

Market verification: In 2000, 27,777 establishments were inspected nationwide, including 17,673 by the central office. Most notably, 5,813 mini markets were inspected throughout the country, including 2,603 by the central office. Regarding grocery stores, 4,942 were inspected throughout the country, 2,455 from the central office. As for supermarkets, 3,442 visits were made, including 2,360 from the central office. Also visited were businesses such as restaurants, beauty salons, shoe stores, among others. 

Accuracy of information: In 2000, CLICAC implemented an aggressive strategy to enforce Article 53 of Law 29, which sets forth regulations governing special sales, such as discounts. These efforts were especially intense during the school year and at mid-year. With increased monitoring, the number of consumer complaints decreased. Hence, preventive action made it possible to reduce the number of consumer complaints. In 2000, there were a total of 276 case files.
VI. Studies and Documents
Technical note no. 14. Comments on bill no. 68, by which measures are taken to protect consumers from possible excesses in credit policies, and certain articles of law 20, 1986, are amended.: Believing as it does that the main objective of this bill is to directly benefit consumers by avoiding excesses in credit policies, CLICAC supports it and hopes that the recommendations made in the bill, which were based on a study of countless consumers complaints to CLICAC, will enrich the debate on the bill. 

Since May 1998, CLICAC has been encouraging the use of the method of calculating interest on unpaid balances as the only one permitted by law, and the requirement that the effective interest rate be indicated in all quotes, contracts, and advertising made or taken out by lenders. 

Background technical note no. 15, diagnostic study and proposal by clicac on the draft law “to regulate some issues related to the marketing of medication and other products in the domestic market”: After holding several meetings with all agencies dealing with medication, CLICAC, as an autonomous state agency under the Ministry of Commerce and Industry, submitted, in this report, a compendium of the topics addressed at those meetings and a set of recommendations to encourage a comprehensive solution to this complex problem.

Technical note no. 16, uniform valve: CLICAC maintains that the possibility of increasing competition by eliminating the exit barrier for consumers and their ability to freely purchase from a different company depends on the establishment of a uniform valve; still, steps should be taken to avoid creating distortions on the distribution side by increasing transaction and regulation costs to such an extent that they raise the cost of the product and lead to higher government subsidies—above the real cost of the exit barrier for consumers. 

Establishing a uniform valve could benefit consumers by eliminating the exit barrier and allowing them to freely choose another company without having to pay for regulators, which cost an average of PAB12.00, according to price surveys. Hence, the use of a uniform product would bring about more competition. Still, we must take into account that the problem of supply may stem from other, more significant, factors, such as cash-flow problems of retail merchants or distortions in the wholesale market because of the resale of the product to retail distributors, who introduce them in the least accessible areas and add a surcharge due to the risk premium they charge, citing poor roads. This topic should be further researched. 

Participation of clicac in draft laws submitted to the legislative assembly: Article 103, items 10 and 13, of Law 29, 1996, empowers CLICAC to issue opinions on laws, regulations, administrative acts, and draft laws, to conduct studies on the behavior of the market so as to detect distortions in the market economy affecting consumers, and to encourage the elimination of such practices, either by providing society with information about them, or by recommending legislative or administrative measures to correct them. For this reason, the Commission maintains an active role in the Legislative Assembly and its staff takes part in the meetings of the various commissions. It also issues notes intended to contribute to the technical understanding of the various draft laws submitted to the Assembly. 

Chapter 10.

USA

This report describes federal antitrust developments in the United States for both the Antitrust Division (“Division”) of the US Department of Justice (“Department” or “DOJ”) and of the Bureau of Competition of the Federal Trade Commission (“FTC” or “Commission”).  The information in this report summarizes the first annual report of the Antitrust Division for fiscal year 1999 and the FTC for fiscal year 2000.   

I. 
Changes in Antitrust Rules, Policies or Guidelines – FY 99

After soliciting public comment, the Commission and the Department jointly issues new Antitrust Guidelines for Collaborations among Competitors, and area of antitrust law in which there had previously been no agency guidelines 

The Commission and the Department promoted federal and state cooperation by issuing a joint protocol concerning joint and coordinated merger investigations by federal and state antitrust agencies.

II. Enforcement of Antitrust Laws and Policies

A. The DOJ Criminal Enforcement Program

The DOJ Antitrust Division institutes criminal enforcement of Section One of the Sherman Act, 15 U.S.C.  Section 1, against hardcore cartel activity such as price-fixing, bid-rigging, and market-allocation agreements.

The prosecution of such domestic cartel activity has been at the heart of the Department of Justice’s antitrust enforcement efforts ever since the enactment of the Sherman Act in 1890 and continues unabated. In the last several years, however, the Antitrust Division has made the prosecution of international cartels that victimize American businesses and consumers one of its highest priorities. 

The Division recently has prosecuted international cartels operating in a broad spectrum of commerce, including vitamins, food and feed additives, chemicals, graphite electrodes (used in steel making), and marine construction and transportation services.

The Antitrust Division’s strategy of concentrating its criminal resources on international cartels has led to unprecedented success in terms of cracking those cartels, securing the conviction of the major conspirators, and obtaining record-breaking fines.

The dramatic increase in fines reflects the fact that the major international cartels prosecuted over the past few years have been bigger, in terms of the volumes of affected commerce and the amount of harm caused to American businesses and consumers, than any conspiracies previously encountered by the Antitrust Division.

The increased effectiveness of the Antitrust Division’s anti-cartel efforts result from more effective investigation as well as good trial work. The Antitrust Division’s Amnesty Program has been a major contributor to its investigative success.

Antitrust Division Selected Criminal Cases

Vitamins: The vitamin cartel is the most pervasive and harmful criminal antitrust conspiracy ever uncovered by the Division. The members of the vitamin cartel reached agreements on everything from how much product each company would produce, to how much they would charge, to which customers they would sell.

The vitamin investigation has thus far resulted in convictions against Swiss, German, Canadian, and Japanese firms and over $875 million in criminal fines against the corporate defendants, including a $500 million fine imposed on F. Hoffmann-La Roche Ltd. (HLR) and a $225 million fine imposed on BASF AG. The $500 million fine imposed against HLR is the largest fine ever imposed in any Department of Justice proceeding under any statute. The Antitrust Division also has thus far prosecuted seven U.S. and foreign executives who participated in the vitamin cartel.

Graphite Electrodes: The Division cracked a conspiracy to fix the price and allocate market shares worldwide for graphite electrodes used in electric arc furnaces in steel mills to melt scrap steel. As a result of this conspiracy, steel makers, whose products are integral to a variety of business and consumer items, paid noncompetitive and higher prices for graphite electrodes used in the manufacturing process. Total sales of graphite electrodes in the United States during the term of the conspiracy were well over one billion dollars.

Lysine: The lysine investigation broke up an international price-fixing and volume-allocation agreement among the world’s major producers of lysine. The members of the lysine cartel reached agreements to carve up the world market by allocating sales volumes among themselves and agreeing on what prices would be charged to customers worldwide. As a result, prices went up about 70 percent in the first three months of the conspiracy alone.  Beginning with the first round of charges in August 1996, the investigation has resulted in the conviction of five companies, including two Japanese and two Korean companies, and six of their executives; it has also yielded nearly $100 million in criminal fines, including a $70 million fine against Archer Daniels Midland Company (ADM). 

Citric Acid: The Division’s investigation and prosecution of an international cartel among U.S. and European producers of citric acid put an end to one of the most sophisticated and sweeping anticompetitive schemes ever uncovered by the Division. The conspirators agreed to fix prices and allocate sales volumes in the citric acid market worldwide. The conspirators also agreed on complex systems to monitor and enforce the agreements. As a result of the conspiracy, list prices for citric acid were raised by more than 30 percent to customers in the United States during the conspiracy period, resulting in well over $100 million in additional revenue to the members of the conspiracy.  Beginning with the first round of charges in October 1996, the citric acid investigation has resulted in convictions against five corporations, including U.S., German, Swiss, and Dutch firms, and four of their executives. In addition, over $100 million in criminal fines—including a $50 million fine imposed on Haarmann & Reimer Corporation, the U.S. subsidiary of the German pharmaceutical giant Bayer AG—have been obtained against the convicted defendants.

Marine Construction And Transportation: In December 1997, the Division charged a company from The Netherlands and one of its foreign executives with participating in an international cartel in marine construction services and a company from Belgium, its U.S.  subsidiary, and two of its foreign executives with participating in a separate international cartel in marine transportation services. The three related firms, which have a common parent, agreed to plead guilty and to pay a total of $65 million in criminal fines.

In the marine construction cartel, the conspirators reached an agreement to allocate customers and agree on pricing for heavy-lift derrick barge and related marine construction services in the major oil and gas production regions of the world. In the marine transportation cartel, the conspirators colluded on semi-submersible heavy-lift transport services to customers in the United States and throughout the world.

Table 1. Sherman Act Violations Yielding a Fine of $10 Million or More

	Defendant  (Fiscal Year) 
	Product
	Fine

(million)
	Geographic Scope
	Country

	F. Hoffman-La Roche Ltd. (99) 
	Vitamins
	$500
	International
	Switzerland

	BASF AG (99) 
	Vitamins
	$225
	International
	Germany

	SGL Carbon AG (99) 
	Graphite Electrodes
	$135
	International
	Germany

	UCAR International, Inc. (98) 
	Graphite Electrodes
	$110
	International 
	United States

	Archer Daniels Midland Co. (97) 
	Lysine & Citric Acid
	$100
	International
	United States

	Takeda Chemical Industries, Ltd. (99)
	Vitamins
	$72
	International
	Japan

	Haarmann & Reimer Corp. (97) 
	Citric Acid
	$50
	International
	German Parent

	HeereMac v.o.f. (98)
	Marine Construction
	$49
	International
	Netherlands

	Eisai Co., Ltd. (99) 
	Vitamins
	$40
	International
	Japan

	Hoechst AG (99) 
	Sorbates
	$36
	International
	Germany

	Showa Denko Carbon, Inc. (98) 
	Graphite Electrodes
	$32.5
	International
	Japan

	Daiichi Pharmaceutical Co., Ltd. (99)
	Vitamins
	$25
	International
	Japan

	Nippon Gohsei (99) 
	Sorbates
	$21
	International
	Japan

	Pfizer Inc. (99) 
	Maltol/Sodium Erythorbate
	$20
	International
	United States

	Fujisawa Pharmaceuticals Co. (98)
	Sodium Gluconate
	$20
	International
	Japan

	Dockwise N.V. (98) 
	Marine Transportation
	$15
	International
	Belgium

	Dyno Nobel (96) 
	Explosives
	$15
	Domestic
	Norwegian Parent

	F. Hoffmann-LaRoche, Ltd. (97) 
	Citric Acid
	$14
	International
	Switzerland

	Eastman Chemical Co. (98) 
	Sorbates
	$11
	International
	United States

	Jungbunzlauer International (97) 
	Citric Acid
	$11
	International
	Switzerland

	Lonza AG (98) 
	Vitamins
	$10.5
	International
	Switzerland

	Akzo Nobel Chemicals, BV & Glucona, BV (97)
	Sodium Gluconate
	$9
	International
	Netherlands

	ICI Explosives (96) 
	Explosives
	$10
	Domestic
	British Parent

	Mrs. Baird’s Bakeries (96) 
	Bread
	$10
	Domestic
	United States

	Ajinomoto (96) 
	Lysine
	$10
	International
	Japan

	Kyowa Hakko Kogyo, Co., Ltd. (96)
	Lysine
	$10
	International
	Japan


B. The Merger Enforcement Program

a) DOJ Antitrust Division

Section 7 of the Clayton Act (15 U.S.C. Sec. 18) prohibits mergers that may substantially lessen competition.  The Antitrust Division’s goal in enforcing Section 7 is to preserve for consumers—individuals, businesses and government—the price-reducing and quality-enhancing effects of competition.
The Antitrust Division’s merger enforcement program has been tested during the past two years by record numbers of transactions filed under the Hart-Scott-Rodino Act’s pre-merger review provisions. In FY 1998 and 1999, approximately 4,500 transactions were filed each year—more than double the number filed just a few years earlier.  During the past two years, 97 transactions have been abandoned or restructured in response to the competitive concerns expressed by the Antitrust Division, the highest level of merger enforcement activity in its history.

The analysis of proposed mergers has become increasingly difficult as the products and services of our economy become more complex and the pace of the development of new products increases.

In United States v. Primestar, the Division challenged an acquisition that raised the risk that the cable industry would be able to impede competition from a new technology. Cable television companies, which for many years have dominated markets for the distribution of multichannel video programming, are beginning to face competition from firms using new technology to distribute programming through high-powered satellites. The Division sued to block an effort by five of the nation’s largest cable companies, acting through their joint venture Primestar, to acquire one of only three orbital slots available to provide such high-power direct broadcast satellite service. The parties abandoned the transaction before trial. 

Much of the Antitrust Division’s merger enforcement work over the last few years has been concentrated in recently deregulated or rapidly consolidating industries. During FY 1999 alone, the Division analyzed numerous bank merger trans-actions, including some of the largest in history, and required divestitures of local branches and assets in seven transactions, including the largest divestiture in bank merger history. The Division also challenged a merger between a gas and an electric company, as well as Northwest Airlines’ acquisition of voting control of Continental Airlines.

In two cases last year, United States v. Aetna and United States v. Cargill, the Division demonstrated that its concerns about market power extend to circum-stances involving “monophony power,” in which a transaction may create or enhance the power of buyers. In Aetna, the Division’s complaint alleged that, in certain geographic markets, the merged firm would obtain the ability to depress artificially physicians’ reimbursement rates, leading to a reduction in quantity or degradation in quality of physicians’ services. In Cargill, the Division’s complaint alleged that, in certain geo-graphic markets, the acquisition of Continental’s grain business by Cargill would allow Cargill to depress artificially the prices paid to farmers for grain and soybeans. Both cases were success-fully resolved by consent decree.

The majority of the Division’s merger cases are resolved by consent decrees requiring divestitures that are designed to protect competition. Full compliance with consent decrees is therefore essential to merger enforcement.

Nevertheless, there will be circum-stances in which the Division concludes that the anticompetitive effects of a particular transaction cannot be cured by a consent decree and that the transaction should be prohibited in its entirety. 

b) Antitrust Division Merger Challenges

United States v. Primestar, Inc., Tele-Communications, Inc., TCI Satellite Entertainment, Inc., Time Warner Entertainment Company, L.P., MediaOne Group, Comcast Corp., Cox Communications, Inc., GE American Communications, Inc., Newhouse Broadcasting Corp., The News Corp. Limited, MCI Communications Corp., and Keith Rupert Murdoch (5/12/98): The Division challenged Primestar’s acquisition of the direct broadcast satellite (DBS) assets of News Corp.  Limited and MCI, alleging that it would allow five of the largest cable companies in the United States, which controlled Primestar, to protect their monopolies and keep out new competitors. The complaint alleged that the proposed $1.1 billion acquisition would lessen competition substantially and enhance monopoly power in multichannel video programming distribution, which includes cable, DBS, and a few other types of video programming distribution, denying consumers the benefits of competition, including lower prices, higher quality, greater choice, and increased innovation. The proposed transaction called for News Corp./MCI to transfer authorization to operate 28 satellite transponders at the 110 west longitude orbital slot and two high-power DBS satellites under construction to Primestar. The 110 slot was one of three that could be used to provide high-power DBS service, which customers could receive using dishes as small as 18 inches in diameter, to the entire continental United States, and was the last position available for use or expansion by independent DBS firms. The complaint alleged that the transaction would prevent an independent firm from using the assets to compete directly and vigorously with the Primestar owners’ cable systems and would eliminate the cable companies’ most significant potential competitor, News Corp.’s ASkyB satellite venture. On October 14, 1998, Primestar abandoned its acquisition of News Corp.’s and MCI’s DBS assets.

United States v. Northwest Airlines Corp. and Continental Airlines, Inc. (10/23/98): The Division filed suit to block Northwest Airlines from buying a controlling stake in Continental Airlines.  Northwest are the Continental are the fourth and fifth largest U.S. airlines respectively and compete to provide air transportation services on thousands of routes across the country. The proposed acquisition would allow Northwest to acquire voting control over Continental, as well as to share in Continental’s profits, diminishing substantially both Northwest’s and Continental’s incentives to compete against each other. Trial is scheduled to commence September 19, 2000.

United States and the State of Texas v. Aetna, Inc. and The Prudential Insurance Company of America (6/21/99): The Division challenged the $1 billion proposed acquisition of The Prudential Insurance Company of America’s health care business by Aetna.  The complaint alleged that the proposed transaction would have made Aetna the dominant provider of health maintenance organization (HMO) and HMO-based point-of-service (POS) plans in Houston and Dallas-Fort Worth, Texas.  The transaction, as originally structured, would have also resulted in increased prices or reduced quality of those health care plans. HMO plans generally compete in local areas on the basis of the breadth and quality of their physician and hospital networks, their benefits structure, and their prices. A proposed final judgment, filed simultaneously with the complaint, settled the suit. The decree required Aetna to divest its NYLCare Health Maintenance Organization (HMO) businesses in Houston and Dallas-Fort Worth.

c) FTC FY 2000

Competition among sellers in an open marketplace results in lower prices for consumers, leads to high quality products and services, maximizes consumer choice, and spurs the discovery and development of beneficial new products and services.  Anticompetitive mergers, and other practices that diminish competition, deny consumers these benefits. Thus, the FTC’s goal is to promote vigorous competition by preventing anticompetitive practices and mergers that would diminish competition.  The FTC applies three objectives to achieve this goal. 

• Identify anticompetitive mergers and practices that cause the greatest consumer injury.

• Stop anticompetitive mergers and practices through law enforcement.

• Prevent consumer injury through education.

The FTC (1) identifies the mergers and business practices that should be examined for antitrust consequences, and (2) conducts an inquiry appropriate to the circumstances of each matter to determine whether to pursue enforcement action. As a collateral, but important, aspect of this objective, the FTC tries to conduct their inquiry in a way that minimizes any cost or inconvenience to businesses.  

The pre-merger notification requirements of the Hart-Scott-Rodino (HSR) Act provide the FTC the primary means for identifying potentially anticompetitive mergers. The FTC also uses trade press and other news articles, consumer and competitor and other means to identify potentially anticompetitive conduct that may harm consumers. In particular, the FTC focus on emerging trends in the economy, technology, and the marketplace. 
The FTC measures its success in identifying anticompetitive mergers by the average number of days it devotes to reviewing actions reported to us under the HSR pre-merger notification program. This measure is important because it reflects the efficiency with which the FTC conducts these reviews.

Despite a high volume of reported transactions, the FTC continued its emphasis on expediting its preliminary reviews. The FTC established as a goal an average review time of 20 days for transactions reported under HSR, even though the statute generally permits 30 days for its review. The FTC were able to exceed that goal in 2000, completing its review of HSR-reported actions in an average of 18 days, an improvement of one day over 1999.

In 2000, the FTC received notification of 4,926 proposed transactions in accordance with the HSR notification and filing requirements, an increase of approximately 6% over 1999. This volume of transactions reflects the increasing merger activity that has been taking place over the past decade. 

In 2000, the Antitrust agencies allowed more than 97% of the reported transactions to proceed by the end of the statutory 30-day waiting period, with more than 70% having been granted early termination of the statutory waiting period.  Of the 4,926 transactions, the FTC opened 211 investigations and issued second requests in 43 to obtain information to assist the attorneys and economists in conducting their investigations.

In addition to achieving these specific performance goals, the FTC continues its work to accomplish this objective through activities designed to improve its understanding of those market situations where antitrust activity could lead to a more competitive market. In 2000, the FTC conducted workshops relating to two current anti-trust topics, slotting allowances and business-to-business (“B2B”) electronic marketplaces. The learning derived from these workshops, as well as from economic research on various competition issues, will provide a foundation for future enforcement initiatives. During 2001, the FTC will work to develop new ways to identify possibly anticompetitive mergers that may not be subject to filing under HSR in light of the raised filing thresholds effective this year.

To stop suspect mergers and practices through law enforcement, the FTC’s preferred strategy – that is, the most effective and cost-efficient strategy – is to prevent such mergers before they occur. The FTC implements this strategy primarily through its authority to seek injunctive relief under Section 13(b) of the Federal Trade Commission Act. 

The FTC measures its success in stopping anticompetitive mergers and practices through law enforcement by the percentage of successful outcomes in enforcement actions. This measure is important not only because it directly reflects whether the FTC stopped, or failed to stop, the anticompetitive mergers and practices the FTC challenged, but also whether the FTC are effectively utilizing the limited re-sources available to the agency.

The FTC established as a goal a positive outcome in 80% of the enforcement actions brought by the agency to challenge anticompetitive mergers or practices.  Positive outcomes include abandonment of an anticompetitive transaction following an FTC challenge, a consent agreement to resolve antitrust concerns, or a successful challenge in court. A negative outcome occurs when parties refuse to settle anti-trust concerns raised by the agency and the FTC is unsuccessful in obtaining relief through the courts. The FTC were able to significantly exceed its goal in 2000, reaching a successful settlement agreement or persuading parties not to proceed with an anticompetitive acquisition in approximately 95% of the matters the FTC challenged. The Commission approved 32 proposed consent orders in 2000. In addition, parties to proposed mergers abandoned their transactions in nine instances following its investigation.  The FTC established as another goal direct dollar savings to consumers of at least $500 million as a result of its prevention of anticompetitive mergers that would have raised prices by that amount. In calculating these savings, the FTC takes into consideration the size of the markets involved, the percentage increase in price that would likely have resulted from the merger, and the likely duration of the price increase. The FTC exceeded its goal by a wide margin in 2000, preventing mergers that would have cost consumers $2.98 billion had they been allowed to proceed.

The FTC also established as a goal a reduction of the average time needed to complete divestitures required by consent orders, down from an average of 15 months in 1996 to nine months in 2000, from approval of a proposed consent order to completion of the divestiture. This measure is important because delay in the divestiture of assets that are the subject of a consent decree often results in a decline in the competitive viability of the assets.

In 2000, the FTC achieved a positive outcome in approximately 95% of the challenges initiated by the agency (e.g., court orders in litigated cases and negotiated settlements), exceeding by a significant margin its goal of an 80% success rate. This level of success was due, in part, to the high percentage of its cases that were resolved through consent agreement in 2000. However, the FTC realistically does not expect to succeed in every litigated case. A law enforcement agency that prevails in every litigated matter may do so because it pursues only the cases that are easiest to win. Enforcement authorities such as the FTC should not shy away from difficult cases, which are not uncommon in antitrust law. The FTC will continue to bring law enforcement actions where it has reason to believe that the merger or practice in question is illegal and harms consumers, even where litigation risks may exist. Thus, in years in which litigated cases make up a larger proportion of the total number of resolved cases, its success rate may be closer to the target of 80%.

In addition to its law enforcement activity, the FTC seeks to enhance understanding of the operation of the marketplace by educating the business community about the antitrust laws.

The FTC pursues this objective through guidance to the business community; outreach efforts to Federal, state and local agencies, business groups and consumers; development and publication of antitrust guidelines and policy statements; and speeches and publications. Through these mechanisms, the FTC publicizes the antitrust law and its enforcement intentions, with the likely result of deter-ring future anticompetitive behavior.

In 2000, the FTC worked to educate the public in the following ways:

· The FTC conducted a workshop on business to business (“B2B”) electronic marketplaces, which use the Internet to electronically connect businesses with each other, primarily for purposes of buying and selling a wide variety of goods and services. The agency also issued a report on this subject that includes a description of various facets of B2B marketplaces and the efficiencies they may provide, and outlines a framework for understanding how to answer traditional antitrust questions in the context of new B2B technology.  The Commission also completed its review of the Covisint joint venture among five automotive manufacturers – General Motors Corp., Ford Motor Co., DaimlerChrysler AG, Renault SA, and Nissan – and two information technology firms – Commerce One, Inc. and Oracle Corporation – to operate an Internet-based B2B providing services to firms in the automotive industry supply chain.
· The FTC, in an effort for staff to better assess the competitive impact of slotting allowances, held two workshops for interested parties to exchange views on this subject. Slotting allowances are lump-sum, up-front payments from a manufacturer or producer to a retailer to have a new product carried by the retailer and placed on its shelf. The agency continues to study this subject.
· The Commission assisted the public through written guidance, such as the Premerger Rules, formal interpretations, the Premerger Notification Source Book, and the three Premerger Guides designed to assist the public’s understanding and compliance under the HSR Act.
· The Premerger Notification Office con-ducted a series of Brown Bag Lunches, both in Washington and in other cities around the country, with interested members of the American Bar Association. These events provided a forum for staff and HSR practitioners to discuss interpretations of the rules and potential improvements to the filing process. Interested persons were invited to send in white papers to give their views on rules changes, including changes necessary for HSR reform.  Several members of the bar voluntarily submitted language for proposed rules.

C.
The Civil Non-Merger Enforcement Program

d) DOJ

The Antitrust Division’s civil non-merger enforcement program has been addressing one of the most timely questions about antitrust enforcement: Are the antitrust laws adequate to protect consumers from anticompetitive harm that may arise during a period of unprecedented technological change?  During this period, the Antitrust Division has filed complaints challenging a wide variety of both unilateral and multilateral conduct in industries that are important to consumers, such as personal computer operating systems, credit cards, and airlines, to ensure that consumers are not denied the full benefits of competition. The Antitrust Division has simultaneously continued its competitive advocacy efforts before Congress and federal administrative agencies to urge reliance on competition, rather than regulation, as the means to maximize consumer welfare.

The most significant of the Antitrust Division’s enforcement efforts has been its action against Microsoft with violating Sections 1 and 2 of the Sherman Act in connection with its efforts to use exclusionary practices to protect its monopoly in personal computer operating systems and to extend its monopoly power into the Internet browser market. Trial on the liability issues was completed in 1999, and the District Court issued extensive findings of fact on November 5, 1999.

Concerns about innovation in services important to consumers led the Antitrust Division to file suit in another case involving collaborative conduct by competitors. In October 1998, the Antitrust Division charged Visa and MasterCard, the two dominant general-purpose credit card networks, with failing to compete against one another and adopting rules to prevent their member banks from dealing with other card networks, all of which retarded innovation. The case, which is scheduled to go to trial in June, will highlight the importance that the antitrust laws attach to preserving competitive incentives and opportunities for exiting and potential rivals.

During the year, the Antitrust Division also filed suit charging American Airlines with monopolizing routes emanating from its Dallas/Ft. Worth (DFW) hub in violation of Section 2 of the Sherman Act, through predatory practices designed to drive low-cost carriers out of DFW routes. The com-plaint charges that American added uneconomic flights and reduced fares in

DFW routes served by low-cost carriers until the low-cost carriers were forced out of the market; American viewed such conduct as an “investment” to protect its ability to charge high fares on DFW routes.  The Antitrust Division has also continued its long-standing policy of being an effective advocate for the cause of competition in various legislative proceedings. 

e) Antitrust Division Civil Non-Merger Cases (Jun. 1, 1996 – Sep. 30, 1999)

United States v. Microsoft Corp. (Monopolization) (5/18/98): The Division challenged a variety of practices by Microsoft designed to monopolize the Internet browser market in order to protect Microsoft’s monopoly position in the personal computer operating systems market. The com-plaint alleged that, among other things, Microsoft illegally bundled its Internet browser with its Windows operating system, attempted to divide markets with its competitors, and imposed exclusionary terms and conditions in its contracts with various customers and vendors in violation of Sections 1 and 2 of the Sherman Act. The court consolidated a parallel action of 20 state attorneys general with the federal action, and also consolidated trial on the merits with the preliminary injunction hearing.  Trial began on October 19, 1998. The Division and Microsoft each submitted the direct testimony of 12 witnesses in written form as directed by the court.  Cross-examination of these witnesses was heard in open court. On rebuttal, each side presented three witnesses. The parties have submitted proposed findings of fact to the court, which heard oral argument on the proposed findings on September 21, 1999. On November 5, 1999, Judge Jackson issued his findings of fact. On December 6, 1999 the Division filed Plaintiffs’ Joint Pro-posed Conclusions of Law.

Oral argument on the collateral issues of public access to depositions took place on October 20, 1998, before the United States Court of Appeals for the D.C. Circuit. On January 29, 1999, the Court of Appeals upheld the district court’s holding, supported by the Department, that the Publicity in Taking Evidence Act requires public access to depositions in government Sherman Act cases, subject to reasonable protections to be imposed by the district court.

United States v. Visa U.S.A. Inc., Visa International Corp., and MasterCard International Incorporated (10/7/98): On October 7, 1998 the Antitrust Division filed a complaint in the Southern District of New York alleging that Visa and MasterCard, the nation’s two largest credit card networks, have adopted rules and practices that limit competition in the credit card network market. The complaint identifies two separate, but interrelated, competitive problems. First, Visa and MasterCard are jointly owned and controlled by the same group of large banks; as a result, those two networks, which account for 75 percent of the market, do not compete vigorously against each other.

Second, Visa and MasterCard have adopted rules that restrict the ability of their member banks to do business with other credit card networks. In particular, both networks prohibit their member banks from issuing American Express and Discover cards, while allowing the banks to issue cards on both bank networks. Trial is set for the summer of 2000.

United States v. AMR Corporation, American Airlines Inc., and AMR Eagle Holding Corporation (5/13/99): On May 13, 1999, the Antitrust Division filed suit in Wichita, Kansas, against American Airlines Inc., the second largest airline in the United States, for monopolizing and attempting to monopolize airline passenger service to and from Dallas/Ft. Worth International Airport (DFW). American dominates DFW, the third largest airport in the United States, flying more than 70 percent of all nonstop passengers who use the airport. The complaint charges that American repeatedly sought to drive small, start-up airlines out of DFW by saturating their routes with additional flights and cutting fares. After it drove out a new entrant, American reestablished high fares and reduced its service. The complaint describes on American’s responses to Vanguard Airlines, Sun Jet, and Western Pacific in four DFW spoke routes: Wichita, Kansas, and Kansas City, Missouri (Vanguard); Long Beach, California (Sun Jet); and Colorado Springs, Colorado (Western Pacific). The complaint alleges that American’s conduct was predatory because the costs of some of the flights it added exceeded the revenues they generated. American expected to recoup those temporary losses, however, by charging higher fares after an entrant left the market.

f) FTC

The FTC is the federal government’s primary consumer protection agency.  While most federal agencies have jurisdiction over a specific market sector, we have broad law enforcement authority over nearly the entire economy, including business and consumer transactions on the Internet. Our goal is to protect consumers by preventing fraud, deception, and unfair business practices in the marketplace. We implement three interconnected objectives to reach this broad-reaching goal.

• Identify fraud, deception, and unfair practices that cause the greatest consumer injury.

• Stop fraud, deception, and unfair practices through law enforcement.

• Prevent consumer injury through education.

To keep abreast of consumer protection problems in the marketplace, the FTC is collecting and analyzing data from many sources. In 1997, we established the Consumer Response Center to receive consumer complaints and inquiries via a toll-free number (1-877-FTC-HELP), mail, and the Internet. We are now responding to 10,000 inquiries and complaints a week. Partners such as the National Fraud Information Center of the National Consumers League, Better Business Bureaus, and the Canadian fraud database, PhoneBusters, also provide us with the consumer com-plaint data they collect. The information is entered into the Consumer Information System database and analyzed by FTC staff to identify trends and patterns, new scams, and companies engaging in fraudulent, deceptive, and unfair business practices. This information is used to target FTC law enforcement and education efforts. Also, the fraud complaints collected are shared with over 250 other law enforcement agencies across the United States, Canada, and Australia via Consumer Sentinel, a secure Web site. 

The FTC assessed its 2000 impact by the total number of consumer complaints and inquiries in the Consumer Information System database. At the end of 2000, these entries totaled more than 833,500 – approximately 39% over its target of 600,000, which had been increased in 1999. 

Not only does its database enable us to tackle the most serious problems, it informs us quickly of emerging problems so that the FTC can move rapidly to stop consumer injury. In addition, by collecting data from, and sharing it with, its partners, the FTC is able to coordinate and enhance the effectiveness of law enforcement agencies across the country and in Canada and Australia. 

In 2000, the FTC created a Data Clearinghouse to track the complaints it receives from victims of identity theft. Data Clearinghouse information is shared electronically with other law enforcement agencies nationwide via the FTC’s secure law enforcement Web site, Consumer Sentinel.

Once the FTC identifies fraud, deception, and unfair business practices in the market place, the FTC focuses its law enforcement efforts on areas where the FTC can have the greatest impact for consumers.  

To combat fraud, the FTC selects priorities for enforcement by analyzing complaint data from its Consumer Information System database and monitoring the traditional and online marketplaces. Telemarketing fraud continues to be a priority, as does protecting consumers from more traditional scams that have found new life on the Internet, including health-related fraud. The FTC also is moving to protect consumers and businesses against new high-tech frauds through its Internet Rapid Response Team. In one such case, FTC v. Verity International, the FTC, within weeks of seeing a dramatic spike in consumer complaints about long-distance charges on their telephone bills, sued the company in federal district court. The court entered a temporary restraining order, froze defendants’ assets, and later issued a preliminary injunction against future violations.

One of the most effective tools in the battle against fraud has been the law enforcement sweep – simultaneous law enforcement actions by federal, state, and/or local partners against numerous defendants nationwide that focus on a particular, widespread type of fraud. Each sweep is supported by a creative education program aimed at preventing future losses to the public. 

The FTC’s goal in 2000 was to save consumers over $250 million by stopping fraud. The FTC estimates that the FTC surpassed this target, with its actions saving consumers approximately $263 million. Consumer savings are measured on the basis of the estimated annual fraudulent sales of defendants in the 12 months prior to filing a complaint. The law enforcement actions included in this measure were taken against fraudulent operators ranging from individuals or small companies to scam artists operating large schemes on the Internet.

In the non-fraud area, the FTC’s goal was to increase compliance with the laws against deceptive and unfair practices, and there-by ensure that consumers have more accurate and complete information for their purchasing decisions. The FTC target industries where misleading or unfair practices are widespread, and work to significantly improve the level of compliance through law enforcement or self-regulatory programs. In 2000, the FTC planned to bring 50% to 75% of the non-complying members in targeted industries into compliance within a two-year period. The FTC targeted industries whose major members were not in compliance with the law, including invention promotion, computer leasing, and Individual Reference (Look-up) Services. By taking law enforcement actions and encouraging self-regulatory programs across these industries, the FTC was able to achieve an average increase in compliance of 83%. 

Drawing on Consumer Sentinel data, the FTC are targeting the most pervasive online fraud and moving quickly to stop large, fast-growing Internet scams. In 2000, the Commission brought 49 cases involving fraudulent or deceptive marketing practices related to the Internet, bringing the total number of Internet cases filed since 1994 to 149. The FTC expects fraud to continue to grow as the use of the Internet grows, and in response, the FTC will increase its efforts to slow online fraud and prevent consumer injury.

Consumer and business education is the first line of defense against fraud and deception and a top priority of the FTC.

The FTC gauged its impact in the education area by tracking the number of publications the FTC distributed to the public. In 2000, the FTC distributed approximately 11 million publications: 5.4 million print publications and 5.6 million through the consumer protection Web page on the FTC Web site, making this the first year electronic distribution surpassed print distribution. The FTC exceeded its goal of 8.7 million publications by approximately 2.3 million, due primarily to a 120% increase in the number of publications accessed online. The FTC’s reach nationwide was extended by more aggressive outreach and promotion of FTC materials and its toll-free numbers, including an extensive multimedia campaign on identity theft. The FTC used information from its database to target its education programs to problem areas, such as Internet fraud, children’s online privacy, online auctions, day trading, dietary supplements for children, credit reports, and office supply scams. The growing number of telephone calls and the increased use of its Web site demonstrate that its efforts have created a greater awareness of consumer issues. In turn, consumers will, to some extent, be able to protect themselves against fraud and deception in the marketplace.

III. Regulatory and Trade Policy Matters

A. DOJ Activities: Federal and State Regulatory Matters

The Antitrust Division has also continued its long-standing policy of being an effective advocate for the cause of competition in various legislative proceedings. The Antitrust Division The Antitrust Division works closely with many federal agencies, including the Department of Transportation, the Federal Energy Regulatory Commission, the Securities and Exchange Commission, and the Federal Communications Commission, to urge that they rely in their decision making on competitive principles to the maximum extent consistent with the other statutory goals.

Thus, through antitrust enforcement actions, direct overtures to Congress for regulatory reform, and communications with federal regulatory agencies, the Antitrust Division remains the government’s foremost proponent of competition.

The Telecommunications Competition Program: The promotion of competition in telecommunications has been one of the Antitrust Division’s most significant accomplishments of the past three decades and will be one of its greatest continuing challenges in years to come.

1. Opening Local Telecommunications Markets: The Telecommunications Act of 1996 created opportunities to eliminate the most important remaining monopoly in the telecommunications industry—the monopoly of local telecommunications services controlled by the Bell Operating Companies (BOCs) and other incumbent local exchange carriers. The Antitrust Division has worked to maximize those opportunities by successfully advocating principled and pro-competitive interpretation and implementation of the local market opening provisions of the Act.

The Antitrust Division has also assisted in monitoring and filing amicus briefs in the numerous district court and court of appeals cases under Section 252 of the Telecommunications Act, reviewing arbitrated interconnection agreements between incumbent local exchange carriers (LECs) and new entrants. 

The Division has devoted substantial resources to the continuous monitoring of the BOCs’ market-opening efforts, through discussions with the BOCs, competing carriers, consumer groups, state commissions, and others.

These efforts have led to substantial entry by competitive local exchange carriers (CLECs). Using exclusively their own facilities or a combination of their own facilities with elements of the BOCs’ networks, these CLECs are providing local telecommunications services to an increasing number of customers. 

2. Promoting Competition in the Global Telecommunications Market: The globalization of the telecommunications industry has created new challenges for the Antitrust Division.  The Division’s mission in the global arena mirrors its domestic mission.  First, the Antitrust Division has worked to support the opening of markets for international telecommunications, a process that will also entail the opening of markets in other countries. Second, the Antitrust Division have worked closely with telecommunications and competition authorities in other countries, particularly with respect to merger enforcement, to ensure the consistent application of sound policies that will protect competition in international markets.

The Division’s efforts have helped to create a solid foundation for greater competition in the future and the lower prices, improved technology, and broader consumer choices that such competition provides. The transition to deregulated, competitive telecommunications markets will continue to create new challenges for the Antitrust Division in the coming years.

Thanks in significant part to the Antitrust Division’s activities, consumers today have more choices than ever before in choosing among providers for local telecommunications services, for wireless services, for video services, for Internet services, and for international telecommunications services.

B. FTC Activities: Federal and State Regulatory Matters

Because the Commission and its staff have a great deal of expertise about competition and about the competitive effect of proposed laws, rules or regulations of other governmental bodies, they are often invited to comment on such proposals. For instance, the Bureau of Competition filed comments before the Food and Drug Administration in two instances in 2000:

· 180-Day Generic Drug Exclusivity for Abbreviated New Drug Applications, November 4, 1999.

· Citizen Petitions; Actions That Can Be Requested by Petition; Denials, Withdrawals, and Referrals for Other Administration Action, March 2, 2000.

Finally, because the Commission and its staff have a great deal of expertise about competition and about the competitive effect of proposed laws, rules or regulations of other governmental bodies, they are often invited to comment on such proposals. For instance, we provided advice to the Federal Energy Regulatory Commission, state utility commissions, and a committee of the House of Representatives about how best to promote competition and protect consumers in the context of the deregulation of electricity transmission and generation. In July 2000, the commission issued a staff report, Competition and Consumer Protection Perspectives on Electric Power Regulatory Reform, that suggest an analytical framework that federal and state policymakers may wish to employ to ensure that consumers and businesses benefit from electric power industry restructuring. Recently, members of Congress have asked the Commission to update that report and extend its analysis.

C. DOJ Trade Policy Activities
The Division worked with USTR and other domestic agencies on the successful conclusion of the World Trade Organization (WTO) negotiations on basic telecommunications issues, which included agreement on a Reference Paper on interconnection rules and other transitional competition-related safeguards. Although the Reference Paper does not directly affect antitrust enforcement, it does establish a mini-mum level of effective (non-antitrust) regulation for governments to employ in liberalizing former monopoly telecom markets.

The Division also participates in discussions in the increasing number of international fora, including the OECD, NAFTA, the Asia Pacific Economic Cooperation, and the negotiations for the Free Trade Area of the Americas (FTAA), in which antitrust and competition policy issues are discussed. In addition, the Division has participated (with other U.S. agencies) during the past three years in discussions of the WTO working group on the relationship between trade and competition policy.

In 1997, Attorney General Reno and Assistant Attorney General for Antitrust Klein established an International Competition Policy Advisory Committee (ICPAC) to examine the changing international environment from an outside-the-Division perspective. ICPAC devoted special attention to three key issues: (1) How can we build a consensus among governments for cooperation and effective prosecution of at international cartels? (2) How should we deal with the proliferation of pre-merger notification requirements and merger laws around the world, so as to achieve sound results for both consumers and merging firms? (3) How should we deal with the complex relationships between trade and competition? ICPAC, which was co-chaired by former Assistant Attorney General Jim Rill and former U.S. International Trade Commission Chairwoman Paula Stern, met several times and held hearings in which antitrust officials from around the world as well as a wide range of U.S. witnesses participated.  ICPAC’s report was issued in February 2000.

IV. International Antitrust Cooperation Developments

As a result of the increasing globalization of the world economy in recent years, it is increasingly common for business conduct in one country to have anticompetitive consequences in other countries. The most immediate challenge is to ensure continued, effective enforcement of the antitrust laws against un-lawful conduct, wherever it occurs, that causes injury in the United States. As noted previously, the DOJ Antitrust Division has actively pursued criminal enforcement against international cartels. The Division now has more than 30 ongoing grand juries—well over one-third of its criminal investigations—looking into international cartel activity.

The Division has also sought to encourage developments in competition law throughout the world that will both further the enforcement of sound, effective antitrust laws and reduce any costs imposed on United States businesses and consumers by reason of the number of, or possible inconsistencies among, different national competition laws.  To those ends, the Division has taken several steps to facilitate its obtaining evidence (both documents and witnesses) located abroad in connection with its cartel enforcement activities. In April 1998, for example, the OECD ministers endorsed a Division-introduced Hard-Core Cartel Recommendation that encourages the 29 OECD member countries to enact and enforce laws prohibiting hard-core cartels as well as to enter into mutual assistance agreements to permit the sharing of evidence with foreign anti-trust authorities to the extent permitted by national laws. In April 1999, the United States signed an agreement with Australia, the first under the International Antitrust Enforcement Assistance Act of 1994, that will permit the two antitrust enforcement agencies to share confidential information on both civil and criminal matters. In March 1999, the United States signed an antitrust cooperation agreement with Israel, and similar agreements were signed in October 1999 with Japan and Brazil.

Anticipating that they will be faced with important transnational civil non-merger matters, the United States and the European Union entered into a new positive comity agreement in June 1998.

During the past several years, the Division has also worked with other U.S. agencies (such as the Department of States and USTR) and in multinational fora (such as OECD, NAFTA, APEC, FTAA, and WTO) to improve the overall environment for competitive markets and sound anti-trust enforcement.
V. News Studies Related to Antitrust Policy

FTC Economic Reports and Economic Working Papers

The Bureau of Economics circulated economic papers on competition issues providing its scholarly input to the public.

· Transformation and Continuity: The U.S. Carbonated Soft Drink Bottling Industry and Antitrust Policy Since 1980. This report analyzes the U.S. carbonated soft drink industry, with its primary focus on the 1980s and early 1990s, a period of rapid structural change that transformed the industry.  In addition to documenting these changes, an empirical model is developed to evaluate the antitrust merger policies that were pursued by the Com-mission during this period.

· Economic Perspectives on the Internet. This report provides an introduction to Internet technology and history and addresses (1) different methods of pricing user access, (2) the pricing of goods and services sold via the Internet, (3) network effects and firm behavior, and (4) taxation of electronic commerce.

CHAPTER 11.

VENEZUELA 

I. Introduction 

In late 2000, a new team of directors was put in charge of Venezuela's antitrust agency, the Superintendencia para la Promoción y Protección de la Libre Competencia (Pro-Competencia). 

The year ended with a heavy caseload, including the issuance of thirteen definitive rulings and orders to correct anticompetitive practices in affected markets. In addition, the amount of the fines imposed set a historic record; for instance Compañía Anónima Nacional Teléfonos de Venezuela (CANTV), CANTV Servicios, and American Airlines Inc. will have to pay 1.8 billion bolivars and 380 million bolivars, respectively - the highest fines ever imposed by Procompetencia - for abusing their dominant market positions (see below); likewise two authorizations were approved, one for an exclusive distribution contract and the other for an agreement to use and work a trademark. In addition, five mergers were approved, two of which were contingent on compliance with Pro-Competencia's recommendations and seven preliminary investigations were conducted to detect restrictive practices and to provide economic support to Consultoría Jurídica
 in its work of filling requests for opinions. Pro-Competencia also answered nine requests for opinions, took part in reviewing, drafting, and amending six pieces of draft legislation, and participated in multilateral and regional forums (WTO, FTAA, Andean Community). 

Two major challenges await Pro-Competencia in 2001, and the manner in which it deals with these challenges will have far-reaching consequences for the future of the institution. The first of these challenges stems from new mandates under the Constitution of the Bolivarian Republic of Venezuela. On the one hand, the Constitution requires the passage of a law to ensure compliance with the principles set forth in Article 113 of the Constitution, according to which "monopolies will not be permitted . . . [which are] declared contrary to the fundamental principles of this Constitution . . . [because of] the harmful and restrictive effects of monopolies, of the abuse of dominant positions and the concentration of demand." On the other hand, there is a mandate embodied in Transitional Provision Eighteen according to which, "for the purpose of ensuring that the principles set forth in Article 113 of this Constitution shall prevail, the National Assembly shall issue a law requiring, inter alia, the creation of an agency to supervise, monitor, and investigate, with a view to ensuring the effective application of these principles and the provisions and other rules through which they are carried out." 

The application of the first of these constitutional provisions is relatively straightforward, since the constitutional prohibition against monopolies has existed since the 1961 Constitution, and Venezuela's 1992 antitrust law, named the Ley para Promover y Proteger el Ejercicio de la Libre Competencia (Law to Promote and Protect Free Competition
), in keeping with the worldwide trend at the time, was based on the 1961 Constitution. The antitrust law paved the way for the creation of Venezuela's antitrust agency, under a name by now familiar to all: the Superintendencia para la Promoción y Protección de la Libre Competencia (Agency for the Promotion and Protection of Free Competition)
. 
Given this background, we believe that the next step is to coordinate efforts with the National Assembly to draft a new legal instrument and adapt to it to the country's present conditions. This is an excellent opportunity to update the current law with the scenario envisaged in the competition law, as required by the Constitution; and more importantly, it is an excellent opportunity to strengthen Venezuela's current antitrust agency from the legal and institutional standpoint.

To achieve these two important objectives and fulfill the requirements of both mandates, Pro-Competencia has been working since last year on the new draft law. We are certain that by the final quarter of this year, once the mandatory consultation process has been carried out, the bill will be submitted to the National Assembly, for the corresponding legislative requirements to be fulfilled. 

The second important challenge faced by Pro-Competencia has to do with the Venezuelan government's decision to phase out monopolies, whether legal or natural, public or private, in the different sectors of the economy. To achieve this goal, the state first issued three new laws: the Telecommunications Law, the Electricity Service Law, and the Gaseous Hydrocarbons Law. These laws require that electricity and telecommunications services be provided in accordance with the natural supply and demand, and that they be bought and sold within the confines of the antirust law. Indeed, the Electricity Service Law states that the generation and marketing of electricity are open to competition and must be carried out in accordance with guidelines that ensure greater efficiency in the sector and a larger number of participants in the wholesale electricity market. The Ley Orgánica de Telecomunicaciones (Telecommunications Implementing Act) constitutes the legal foundation for the opening of this market, and it foresees the possibility of open competition and calls for adapting the legal framework governing telecommunications to the social need to improve the conditions under which this highly important service is provided. These new laws are the cornerstone on which changes in the electricity and telecommunications market have begun to be implemented; the same can be said for the natural gas market—production and sale—which will soon be opened to private investors. 

Each of these laws contains provisions expressly instructing these sectors to be opened up to unfettered commercial competition. Pro-Competencia plays a leading role in constantly overseeing and monitoring these markets to avoid practices that restrict or limit free competition. Hence Pro-Competencia is tackling these challenges fully confident of its ability to face them and will continue to be a leading agency and a model of efficiency within Venezuela's public administration.

II. Review and Drafting of Proposed Laws and Amendments

Opinion on the Proposed Amendment to the Consumer Protection Law: Pro-Competencia wrote an opinion on the Preliminary Draft Partial Amendment of the Consumer and User Protection Law, in response to a request from the Ministry of Production and Commerce’s Department of Market Regulations. In writing its opinion, Pro-Competencia took into consideration the manner in which the Federal Executive sets fees and prices for services and products, the inclusion of new acts as administrative offenses, the banning of certain imports, and the processing of administrative proceedings, among other issues. 

Opinion on provisions requiring the registration of licensing agreements for the use of patents and mandatory licensing: The Autonomous Intellectual Property Service requested Pro-Competencia's opinion on the rules to be repealed by Decision 344 relative to the registering of license agreements for the working of patents and mandatory licensing. Pro-Competencia indicated that for the federal authority responsible for industrial property to register licensing agreements for the working of patents and to order mandatory licensing, a technical report on how the contract restricts free competition should be requested from this Office.

Opinion on the New Law to Restore the Merchant Marine: Helináutica, C.A., requested an opinion on the Law to Restore the Merchant Marine, which facilitates importing vessels, to the detriment of small domestic manufacturers. Pro-Competencia stated that the rule that would allow importation did not undermine the spirit and intention of the competition law, since the exemption from customs duties set forth in Article 4 and the income tax reduction places importers and domestic manufacturers on a level playing field.

Draft Ruling on Controlling Economic Concentrations in the Electric and Gas Sector: Pro-Competencia, in conjunction with the Ministry of Energy and Mines, wrote a draft ruling requiring that any company engaged in an activity related to electric energy or gas, either directly or through a related entity, obtain the prior authorization of the authority responsible for defending competition, in order to avoid an economic concentration that might lead to a dominant position or a hindrance of free competition. 

Draft Amendment to the Law to Promote and Protect Free Competition: In the framework of the Economic Constituent Assembly and in light of Transitional Provision Eighteen of the Constitution of the Republic, Pro-Competencia elaborated a draft amendment to the Law to Promote and Protect the Practice of the Free Competition, one of the most important elements of which is the considerable coverage on treatment of unfair competition such as a restrictive practice of free competition. The proposal would deeply transform the institutional framework by introducing changes in the respective administrative-law and judicial proceedings. In addition, it calls for the creation of an Economic Tribunal that would rule on cases, impose fines, and order and execute measures. 

Pro-Competencia would be replaced by a Commission for Competition Promotion, which would have prosecutorial duties and the power to open ex-officio administrative-law proceedings and file suits before the Economic Tribunal over illegal economic concentrations and other restrictive practices. 

Law Proposed by the National Commission on Commerce: In light of Peru's experience with INDECOPI, Pro-Competencia proposed a draft law intended to merge several market-regulation agencies assigned to the Ministry of Production and Commerce. The proposed law would vest jurisdiction for dumping and subsidies, free competition, consumer protection and intellectual property in a single agency, to be named the National Commission on Commerce.

III. Enforcement of Competition Laws and Policies 

A. Procedural Panel 

This panel is essential for the issuing of Pro-Competencia's rulings, since it examines the files of the proceedings opened to determine the existence of anti-competitive practices. Although in 2000 the caseload was at the same level as in the previous year, internal and external factors prevented the agency from instituting more proceedings than it did in 1999.

Wellhead Sincor vs. Woodgroup: On 21 July 1999, Wellhead Inc. filed a complaint against Sincrudos de Oriente, C.A. (Sincor), and Wood Group Pressure Control, C.A. accusing them (in Ruling SPPLC/008-2000) of violating trade secrets, (specifically, the Law to Promote and Protect Free Competition). 

The party responsible was allegedly Sincrudos de Oriente, which, by making a tender bid, began a bidding process inviting quotations from several companies for the sale of wellhead equipment. According to Wellhead, Wood Group Pressure Control, C.A., won the bid. Sincrudos de Oriente's call for bids allegedly included technical aspects on drilling technology that required fast couplings supplied confidentially by Wellhead Inc.

However, Sincor and Wood Group were not demonstrated to have violated trade secrets. Consequently, the factual and legal elements necessary to prove unfair competition occasioned by the disclosure of trade secrets as set forth in Article 17, paragraph 3, of the competition law were not proved to exist. 

Panamco and Sopresa and Subsidiaries: In Ruling SPPLC/0009-2000, issued 21 February 2000 and in response to an ex officio proceeding, Pro-Competencia determined that soft drink bottlers Panamco de Venezuela S.A., Sopresa and their subsidiaries, Presamir, Presaragua, and Presandes, had violated free competition. The bottlers had colluded to directly determine the terms of sale, an anticompetitive practice prohibited in Article 10, paragraph 1, of the competition law; because of its monopolistic effects, such practice hinders economic efficiency, since companies that form a cartel no longer have a need to compete. Hence Pro-Competencia ordered the immediate suspension of joint and simultaneous identical discounts on carbonated drinks, and the holding of new, independent negotiations on the percentage of the discounts given to supermarkets, hypermarkets or other special customers who are part of the affected relevant market. Panamco de Venezuela and Sopresa were fined 288,764,687.17 and 163,643,724.08 bolivars, respectively, in view of the extent of this restrictive practice and the harm caused to consumers. 

Renaware vs.Dekema: Ruling SPPLC/028-2000, issued 28 June of last year, brought to an end the proceeding in which Renaware Distributors C.A. had requested sanctions against Representaciones Dekema, C.A., a marketing firm for Reva International kitchenware; the ruling stated that Reva International had engaged in anticompetitive unfair practice of restricting competition prohibited under Article 17, paragraph 1, of the competition law, by running false advertising likely to cause confusion in the market regarding the origin and manufacture of the utensils marketed by Representaciones Dekema. 

Pro-Competencia ruled that buyers were not properly informed of the origin and manufacture of Dekema's pots, and might become confused when making a decision to purchase. It issued a series of orders to protect this market, most importantly the requirement that the name "Representaciones Dekema" be included on gaskets and other products marketed by that firm. 

CANTV and CANTV Servicios: In Ruling SPPLC/029-2000, issued 7 July 2000, Pro-Competencia stated that Compañía Anónima Nacional Teléfonos de Venezuela (CANTV) had engaged in anticompetitive practices prohibited in paragraphs 1 and 2 of Article 13 of the competition law regarding the abuse of a dominant position. 

CANTV was the subject of an ex-officio investigation for imposing discriminatory conditions on all Internet service providers. CANTV was found to have refused to give these providers network numbering options similar calls to 9000.2000, which enable network connections from anywhere in the country, for the cost of a local call. 

The antitrust agency decided to impose a fine of 1,875,904,272.00 bolivars, the equivalent of 1.3% of the company's budget item named "other income"  in the 1999 financial  year. In addition, it issued a series of orders for the re-organization of the market in question, including the requirement that CANTV offer providers terms of purchase similar to those it gives CANTV Servicios and that it give numbering resources to all Internet service providers who request them and who have the technical means for offering universal connection service.

In the same administrative procedure Pro-Competencia also determined that CANTV Servicios, which had also been investigated, did not engage in restrictive practices aimed at excluding its competitors from the market (Article 6 of the competition law). 

Avavit vs. American Airlines: Ruling SPPLC/031-2000, issued 20 July 2000, concluded that American Airlines abused its dominant position in the markets in which it sold and distributed airplane tickets for the Caracas-Miami and Caracas-Dallas routes. 

The Venezuelan Association of Travel and Tourist Agencies (Avavit) filed a complaint that the airline had unduly begun to limit the distribution of airplane tickets, to the detriment of some Avavit members, alleging that the members had defaulted on payments following the reduction of  their commission on airplane ticket sales. The airline withdrew the 001 ticket imprinters and blocked access to its computer reservation and ticketing systems. After examining these practices, Pro-Competencia determined that they unjustifiably limited points of sale on routes on which American Airlines had a dominant position, which is prohibited under Article 13 of the competition law, and imposed a fine of 319,843,957.00 bolivars. 

Cines Unidos, Difox, and Blancica: Ruling SPPLC/035-2000, issued 27 July 200, brought to an end the ex-officio procedure initiated against motion picture distributors Cines Unidos, Difox, and Blancica, and established that they did not engage in anticompetitive practices or abuse a dominant position, strike agreements to put other competitors at a disadvantage, or engage in exclusionary practices (all of which are prohibited under Articles 13, paragraphs 1 and 4 and Article 10 paragraph 4 and 6).

Manolo Domínguez Menda vs. AES Corporate and Unión Fenosa: On 16 August last year, Pro-Competencia ruled that the agreement between AES Corporation and Unión Fenosa Desarrollo y Acción Exterior as part of the public share offer to acquire control of the group Electricidad de Caracas (E, D, C), S.A. did not constitute a practice restrictive of free competition. Therefore, Ruling SPPLC/0039-2000, issued by Pro-Competencia in response to the complaint filed by Manolo Domínguez Menda, an EDC shareholder, established that Unión Fenosa had not traded shares of Electricidad de Caracas nor was it a competitor of AES in the market for those shares. 

Even if Unión Fenosa had been able to obtain the necessary resources to conduct a public share offer and even if it had met the requirements for making such an offer, this operation would not be in keeping with the company's investment strategies outside of Spain, in terms of the amount of money in question, the type of business that it engages in, and its policy of acquiring significant equity interest; for this reason, Pro-Competencia was unable to verify that, subjectively, the agreement signed by these economic agents has the anticompetitive characteristics that are prohibited by the competition law. 

The agreement in question was not likely to become an agreement between competitors to fix prices or other purchase terms (Article 10, paragraph 1), or an agreement between economic agents participating in a market to restrict competition therein (Article 5), that is, practices classified in the law as restricting free competition.

INSACA vs. Federación Farmacéutica de Venezuela and Colegio de Farmacéuticos del Distrito Federal: INSACA, C.A., filed a complaint against the Federación Farmacéutica de Venezuela (Venezuelan Pharmaceutical Federation) and the Colegio de Farmacéuticos del Distrito Federal y Estado Miranda (Association of Pharmacists of the Federal District and the State of Miranda), alleging that the Regulations on Pharmaceutical Establishments issued by the Federación Farmacéutica de Venezuela contained articles restricting free competition, and moreover, that the Colegio de Farmacéuticos applied certain allegedly restrictive clauses of these regulations. 

Ruling SPPLC/041-2000, issued 18 August 2000, concluded that Articles 3, 9 and 20 of the Regulations on Pharmaceutical Establishments issued by Federación Farmacéutica de Venezuela were covered by Articles 6 and 9 of the competition law. According to Articles 3, 9, and 20: 1. only fully-accredited pharmacists may establish, operate, reopen, and move pharmaceutical establishments (Article 3 of the Regulations); 2. persons wishing to establish pharmacies (Articles 9 and 3 of the Regulations) must be pharmacists or own at least 75% of the shares of the company wishing to establish a pharmacy (Article 20). 

Pro-Competencia concluded that the practices of the Colegio de Farmacéuticos del Distrito Federal y Estado Miranda in applying the aforementioned Regulations on Pharmaceutical Establishments were also anticompetitive; Procompetencia therefore levied a fine of 3,825,270.22 bolivars against the Colegio de Farmacéuticos del Distrito Federal y Estado Miranda, and a fine of 7,321,270.13 against the Federación Farmacéutica de Venezuela . In so doing, it took into account that they had previously engaged in practices that hinder free competition, as evidenced in Rulings SPPLC/0004-92, issued 2 December 1992, and SPPLC/033-96, issued 28 November 1996.

Tepuy Marina vs. Sidor and Copal: Tepuy Marina, C.A., filed a complaint with Pro-Competencia against Siderúrgica del Orinoco (Sidor), C.A., and Compañía Operadora del Puerto de Palúa (Copal), C.A., alleging they had violated Articles 5, 6 and 7 of the competition law (that is, engaged in practices that limit, distort or restrict free competition). The complainant claimed that Sidor and Copal sent communications to shipping agencies requesting that they hire only Terminales Maracaibo, C.A., to provide tugboat service at the Sidor and Palúa wharves, and that Terminales Maracaibo, C.A. stated that they were able to provide the same services as the companies operating in that market, but at the rates set by the state in 1995.

In Ruling SPPLC/0049-2000, Pro-Competencia deemed that Sidor and Copal’s action did not fall under the practices under investigation, since the relevant market was found to have several efficiencies, including lower port costs for ship owners and greater competitiveness for products exported from these docks to international markets.

Terminales Maracaibo vs. Tepuy Marina and Marítima Ordaz: Following a complaint filed by Terminales Maracaibo, C.A., Pro-Competencia concluded that Tepuy Marina, C.A., and Marítima Ordaz, C.A., had engaged in concerted practices to provide the tug service, specifically in market allocation along the Orinoco River, which is prohibited under Article 10, paragraph 3, the competition law. Consequently, the antitrust agency fined Tepuy Marina, C.A., and Marítima Ordaz, C.A., 36,393,034.00 and 29,864,628.00 bolivars, respectively.

In Ruling SPPLC/002-2001 Pro-Competencia determined there was no economic, technical, or operational justification other than collusion for a territorial division between the two companies. The investigation did not prove that Marítima Ordaz, C.A. had engaged in exclusionary practices (Article 6 of the competition law) or that Tepuy Marina, C.A., and Marítima Ordaz, C.A., had abused a dominant position (Article 13), practices that allegedly restrict free competition and were also included in the proceeding.

Corporación Salinera vs. Distribuidora Sal Bahía, Salinas de Araya, and Distribuidora Caribana: Pro-Competencia determined, through the procedure for the imposition of fines, initiated at the request of Corporación Salinera J.J.D., S.A., that the purchase of 61% of the capital stock of Tecnosal Venezuela (Salinas de Araya) by Distribuidora Sal Bahía did not create a dominant position and lead to a restriction of free competition (since neither of the participating companies achieved a dominant position allowing it to act independently and disregard the possible reactions of competitors and consumers) as set forth in Article 11 of the law. Likewise, as a situation of market dominance did not arise, the commercial practices of the companies under investigation are not considered abusive pursuant to the prohibitions set forth in Article 13, paragraphs 1, 3, and 4, of the competition law. (Ruling SPPLC/003-2001.)

Emisael Jaramillo vs. Sindicato Único de Jinetes de Caballos Pura Sangre de Carreras del Distrito Federal y Estado Miranda: Emisael José Jaramillo Sánchez, a jockey, accused the Sindicato Único de Jinetes de Caballos Pura Sangre de Carreras del Distrito Federal y Estado Miranda (Mixed Union of Jockeys of Thoroughbred Racehorses) of engaging in practices that restricted free competition (Article 9 of the law). The alleged, direct offender was the union, which set a maximum of twelve races per week at the La Rinconada racetrack for jockeys who belong to the union. An order to desist from the practice, which was ruled anticompetitive, and the publication of the ruling in two horseracing magazines with nationwide circulation, were the final outcome of the procedure initiated by the antitrust agency. (Ruling SPPLC/004-2001.)

K Exteriores Publicidad C.A. vs. Metro de Caracas: K Exteriores Publicidad, C.A., filed a complaint against Sygnos y Gráficos Nomencladores Sygno, C.A., and C.A. Metro de Caracas, for allegedly engaging in anticompetitive practices, by imposing conditions for selling the advertising spaces in the cars of the Caracas subway system, which became permanent barriers to entry that excluded an existing market: advertising in modular units in the cars of the subway system.

On 17 January 2001, Pro-Competencia ordered the termination of the practices restricting free competition classified in Article 6 of the law. It also issued further instructions, most notably: 

· That a public bid, public offer, or other mechanism be used for the future awarding of the advertising space in the cars of the Caracas subway system, through concession contracts allowing for greater competition, that would benefit CA. Metro de Caracas and the market in general.

· That the guidelines proposed for the awarding of advertising spaces in the cars of the Caracas metro system, as well as the terms of the future contracts, be conveyed to Pro-Competencia before being made public (Ruling SPPLC/005-2001).

B. Department of Verification and Mergers

In addition to analyzing and approving, pursuant to Regulation No. 1 of the law, economic concentrations that might have a restrictive effect on competition in the domestic market, the Department of Verification and Mergers gives essential support to the Department of Investigation and Promotion, to the Procedural Panel, and to Consultoría Jurídica, for the economic analyses they need. Likewise, it cooperates directly with the office of the Director of Pro-Competencia in drafting reports and in carrying out other activities for which the agency's director is responsible. 

a) Authorizations

Exclusive distribution agreement with Alimentos Kellogg's, C.A.: In January 2000, Pro-Competencia ruled on a request from Alimentos Kellogg's for authorization to enter into simultaneous exclusive purchasing and distribution contracts. The company intended to use these contracts to create its own marketing channel for three new products targeting the biscuits and cereals markets. 

Though the contracts contained clauses restricting free competition, such as those directly and indirectly determining prices or contract conditions or establishing excessively long duration periods, Pro-Competencia's analysis determined that they could be authorized, since they created their own product distribution network, and without such contracts it would be more difficult and costly to bring the new products to the end consumer.

Contract Authorization Procedure: Circuitrón Equipos Electrónicos/Solar Express: In August 2000, representatives of Circuitrón Equipos Electrónicos requested authorization to enter into a concession contract to use and work the trademark Solar Express, which provides "controlled indoor tanning" services.

After examining the requirements set forth in Article 10 of Regulation No. 1 of the Law regarding the authorization of contracts and considering factors such as the incipient nature of the market for controlled indoor tanning, the variety of trademarks, the commercial establishments with substitute services, and the fact that there were few barriers to entry, Pro-Competencia deemed that the contract would not restrict free competition. 

b) Mergers

Operation of an economic concentration by Aventis Pharma, S.A., and Rhone Poulenc Rorer de Venezuela, S.A.: On 28 January 2000, representatives of Aventis Pharma, S.A., and Rhone Poulenc Rorer de Venezuela, S.A., requested an opinion on whether the operation of the economic concentration to be entered into by the two companies would be restrictive. 

Article 11 of the Law prohibits economic concentrations that have a restrictive effect on free competition or that create or reinforce a dominant position in all or part of the relevant market. After the corresponding studies had been conducted, nine relevant markets were determined to exist—all within Venezuelan territory—namely: the markets for beta blocker agents, estrogens, broad spectrum penicillins, fluorinated quinolines, macrolides and similar products, non-steroid antirheumatics, general anesthetics, non-narcotic analgesics and antipyretics, systemic antihistamines. 

An analysis of each of these markets led Pro-Competencia to conclude that, given the large number of players (laboratories and substitute products), the operation of the proposed business concentration would neither create nor reinforce a dominant position in any of the relevant markets in question.

Creation of a economic concentration between AgrEvo de Venezuela and Rhone Poulenc Agricultur: In April 2000, representatives of AgrEvo de Venezuela, S.A., requested an opinion on the potential restrictive effects of the acquisition of Rhone Poulenc's line of agrochemical products by AgrEvo de Venezuela S.A., a company that also produces and/or markets chemicals used in agriculture. 

Pro-Competencia's analysis determined that there were thirteen distinct relevant markets within which the proposed operation would not cause a significant increase in market concentration. Moreover, the dynamics of the competition in those markets, where there are companies that are larger and have a wider variety of products than would be the case in the event of the company resulting from the concentration, led the agency to conclude that such an acquisition would not cause or reinforce a dominant position in any of the markets in question. 

Productos de Vidrios, S.A., (Produvisa) and Owens Illinois de Venezuela, C.A., (Owens/Illinois): In August 2000, Productos de Vidrios, S.A. (Produvisa) and Owens Illinois de Venezuela, C.A. (Owens/Illinois) requested that Pro-Competencia examine the economic concentration that would result from Owens/Illinois' acquisition of the controlling interest in Produvisa, pursuant to Article 15 of the law. Based on the information provided by the parties concerned, the operation in question corresponds to the type of merger covered by paragraph c) of that Article. 

The aforementioned companies manufacture and market, within Venezuela, primary glass containers used to package food, drinks, and pharmaceutical products. It was determined that the relevant market for this operation is divided into five sub-markets: the manufacture and marketing of primary glass and aluminum containers for beer, food, soft drinks, pharmaceutical products, and liquors. 

Although the analysis concluded that the operation would introduce a high level of concentration in the relevant market by the resulting company, it also determined that the existence of substitute products for glass as the raw material of primary containers could lead to practices in violation of the law by the resulting firm, as well as to an erosion of consumers' strong negotiation power. 

Additionally, there are efficiencies stemming from the reduction of costs through adjustments in product lines in response to lower demand in recent years. For these reasons, the concentration was approved.

Inversiones Veserteca, C.A., and Sociedad Mercantil Comunicaciones Móviles EDC, C.A.: In September 2000, in accordance with Article 195 of the Telecommunications Implementing Law, Conatel requested Pro-Competencia's opinion regarding Inversiones Veserteca, C.A.’s proposed concession to Sociedad Mercantil Comunicaciones Móviles EDC, C.A., which was owned by Electricidad de Caracas, C.A. (EDC, C.A.).

These companies hold a concession to install, maintain, administrate, and commercially operate a link hub, or trunking system for communications between work teams. Pro-Competencia’s analysis determined that the operation is covered by Article 4, paragraph d), of Regulation 2 of the Law, and that the relevant market is defined as link hub services, or trunking, in north central Venezuela. 

Because the of two companies' low market share and the unlikelihood that they would engage in collusive practices, the agency concluded that the concentration did not represent a risk to the market for these services and recommended that Conatel grant the authorization. Additionally, it recommended that the regulating agency schedule further 400 MHz band auctions, so as to expand the services offered by existing companies and allow the entry of new carriers. 

Operation of an economic concentration by Americatel and Electromaxon: In its 5 October 2000 Ruling, Pro-Competencia issued an opinion to Conatel on the operation of an economic concentration by Americatel, Electromaxon, Team Telecomunicaciones, Tronknet, Radio Enlaces Digitales, and Venetel, in order to digitalize the hub link, or trunking, system, using analog technology. The geographic market for this product is the central, north central, western, and eastern regions of the country.

In that opinion, Pro-Competencia recommended that Conatel approve the economic concentration between the aforementioned companies, although it also recommended that the companies first request Pro-Competencia’s go-ahead to acquire new frequencies in the 400 MHz and 800 MHz bands of the radio spectrum. In addition, the applicant (Americatel) was told that it should complete the required digitalization process.

C. Department of Investigation and Promotion

This department is responsible for conducting preliminary investigations to find evidence of practices that restrict free competition and to assist Consultoría Jurídica in the economic analysis of the queries made of Consultoría Jurídica. 

It is responsible for promoting free competition and market efficiency, for which purpose it must draft special reports on public policies in the different sectors of the economy, by raising awareness of the competition law as well as its own efforts. It does so by participating in forums and seminars, supporting lectures at universities and other institutions of higher learning, as well as by giving presentations for interest groups needing orientation on the scope and benefits of the competition law.

The Department has also given support to the office of the Director of Pro-Competencia and to other top-level operations departments in matters related to the enforcement of law.

a) Preliminary Investigations

ADSL wideband: In May 2000, a report was drafted on the effects of commercial tests on the launching of ADSL wideband technology on the market. The impending entry of competitors through auctions of wireless technologies such as LMSD, replacing wire-based ADSL technology, demonstrated the existence of effective competition in this sector. 

The respective analysis determined that there were no practices restricting free competition or unjustifiably limiting sales; nonetheless, since Pro-Competencia felt that the lack of regulations on commercial tests for new technologies might be causing distortions capable of affecting free competition, it recommended that the public agency responsible for regulating the sector, Conatel, issue guidelines governing them. 

Tuna: 
The investigation began in April 2000 and focused on the decision made by Autonomous Service of Water and Fishing Resources of the Ministry of Production and Commerce (Servicio Autónomo de los Recursos Acuícolas y Pesqueros del Ministerio de la Producción y el Comercio, M.P.C.) to not grant temporary fishing licenses to foreign-based ships fishing in Venezuelan territorial waters. The investigation assessed the technical criteria used for granting these licenses, which are based on reports conducted by the ICCAT Institute and on the possible consequences of a legal barrier might on the tuna production chain n Venezuela. On this point, Pro-Competencia concluded that the fishing licenses could be granted, provided the pertinent environmental conservation conditions were fulfilled; if these conditions were not fulfilled, it would be necessary to ensure that the legal barriers that the measure might create in the market would not harm the remaining agents involved, which would require coordinated, constant monitoring by the respective authorities. 

Sidor Safeguards: In April, the Antidumping and Subsidies Commission requested Pro-Competencia's opinion on the prevailing competition conditions in the market for hot- and cold-rolled products, so as to consider applying possible safeguard measures. These measures were requested by Sidor, based on the damage that imports were causing to domestic production. Pro-Competencia concluded that the application of safeguard measures might consolidate Sidor's already dominant position in the domestic market, aggravating the problems of the production chain and threatening the ability of companies downstream to compete, which would also need government protection to survive. 

Cauchos 2000: The Antidumping and Subsidies Commission requested Pro-Competencia's opinion on competition conditions prevailing in the tire and radial-tire market, and on the possible consequences of an imposition of safeguard measures on such products, which were requested by domestic manufacturers. 

Although this investigation found high barriers to the entry of a new manufacturer, the entry of imported products caused a dispersion of the supply of tires, with a consequent increase in purchasers' and distributors' negotiation power. Consequently, individual manufacturers lacked market power and competition between distributors benefited from the larger number of participants in the marketing chain. A possible application of safeguard measures would seriously hamper competition, either at the manufacturer or the distributor level. 

Airline Fare-Setting: In fulfillment of its duty to monitor markets, in July 2000 Pro-Competencia conducted an investigation on pricing in the airline sector. The investigation was initiated in response to a communiqué from the Association of Venezuelan Airlines (ALAV) stating that its members intended to establish a 15% surcharge on canceling airplane tickets or changing initial departure dates. 

Pro-Competencia concluded that if an ex-officio procedure were initiated to investigate the alleged cartelization of fares, it should focus only on Aeropostal and Aserca, as these were the only two companies that at that time had accepted the terms of the communiqué from ALAV. The study would exclude the remaining airlines that belong to ALAV. Although insufficient elements were found for opening an administrative-law proceeding, this market continues to be monitored by Pro-Competencia. 

Venepal: In February 2000, the Ministry of Production and Commerce requested the opening of an investigation on the coated paper sector. The purpose was to explore the viability of a tariff reduction for this type of paper, as requested by the Association of Graphics Arts of Venezuela, due to insufficient output, successive and unjustified price increases, and breach of contract by Venepal, the country's sole producer of coated paper.

Because Venepal does not enjoy a dominant position in this market, there are no indications that anticompetitive practices are being engaged in or that consumers lack alternative suppliers. A tariff reduction would thus no longer be justified as a means to encourage competition in the market in question, where the current situation in terms of domestic and external prices should act as a disciplining factor. Moreover, Pro-Competencia concluded that in the event of a shortage of foreign currency, it is highly important that there be a domestic supplier for the entire graphic arts industry. 

b) Promotion of Competition

Dissemination Efforts: The opening up of the telecommunications market was one of the more important events of 2000. Pro-Competencia's participation in the process initiated by Conatel ensures, on the one hand, efficiency and competition among the participants, and, on the other, the detection of practices restricting free competition and the prosecution of violators. 

Pro-Competencia actively participated by giving talks or taking part at the following events: "Telecommunications: Opening for a global market," organized by the Asociación Venezolana de Ejecutivos (Venezuelan Executives Association, AVE); "The Telecommunications Law," a talk at PDV Services; a talk on rates and free competition, in a seminar titled "The New Implementing Law for Telecommunications," held at Universidad Fermín Toro, Barquisimeto; a talk on free competition and telecommunications, at the National Chamber of Telecommunications Companies.

Moreover, Pro-Competencia signed an agreement with Conatel, pursuant to the terms of the New Implementing Law for Telecommunications, in order to open a formal channel for interagency cooperation and to prepare for the opening of the telecommunications market and any violations of free competition that might take place in such a market.

The franchise sector has also received a boon in the present economic context; in addition to drafting its Guidelines for Evaluating Franchise Agreements, published in Official Gazette No. 5,431 (January 2000), Pro-Competencia has played a role by disseminating the permissible and impermissible practices outlined in the guidelines. It has also participated in events such as "Expofranquicias 2000," at the Universidad Metropolitana; "Franchises and free competition," First National Forum on Franchises, organized by Profranquicias; a talk at the First Worldwide Meeting on Franchises, organized by Profranquicias and held in Caracas.

In 2000, Pro-Competencia, in conjunction with the Spanish Agency for International Cooperation (AECI), made arrangements for judge Julio Pascual y Vicente, a member of Spain's Defense Competition Tribunal, and Manual Lobato, a Spanish legal expert, to visit Venezuela. Pascual y Vicente spoke on competition law in conferences he gave at the Universidad Católica Andrés Bello and at the Instituto de Estudios Superiores de Administración (I.E.S.A); Lobato gave talks on unfair competition in antitrust and industrial property legislation that were attended by magistrates, lawyers, and specialists in the field. 

D. Consultoría Jurídica

This Department is responsible for advising the Procedural Panel regarding the examination of the files covered by the competition law. Likewise, it prepares advisory opinions on issues related to free competition when so requested by private parties and judicial or administrative authorities.

Consultoría Jurídica, Pro-Competencia's legal affairs office, assesses proposed laws to identify possible barriers to free competition and drafts bills and proposals for the Federal Executive and the National Assembly. It is currently implementing a joint program with the Servicio Autónomo de la Propiedad Intelectual (Autonomous Service of Intellectual Property, SAPI) regarding unfair competition. 

With the power vested in it by the Office of the Attorney General of the Republic, the Legal Affairs Office defends Pro-Competencia's decisions when appeals are filed for annulment before the First Administrative-Law Court and the Political-Administrative Court of the Supreme Court of Justice.

a) Legal Work (2000)

In 2000, Consultoría Jurídica handled a large number of cases before the First Administrative-Law Court. 

With the power vested in Consultoría Jurídica by the Office of the Attorney General of the Republic, officials from Consultoría Jurídica successfully defended the principles that govern free competition as expressed in Pro-Competencia’s opinions.

Hence, annulment proceedings have been actively carried out against rulings on the existence or non-existence of anticompetitive practices in the distribution and marketing of airplane tickets; the marketing of oil well drilling equipment; the rental of posts by cable television companies; wake, burial, and cremation services; the marketing and promotion of food at sporting events; the marketing of carbonated drinks; telecommunications (Internet); and the pharmaceutical sector, among others.

Likewise, in response to requests filed by economic agents under investigation for amparo (motions for constitutional relief) for alleged violations of their constitutional rights, Consultoría Jurídica has demonstrated that Pro-Competencia has abided by constitutional rights and guarantees; for this reason, it has succeeded in having the First Court dismiss many amparo requests. 

This Department's legal efforts were not limited to the First Administrative-Law Court; appeals by companies in the electricity, telecommunications, and banking sectors and professional associations, as well as by Consultoría Jurídica have been filed before the Supreme Court of Justice (the second instance of review of Pro-Competencia's decisions). 

In 2000, the First Administrative-Law Court and the Constitutional Chamber of the Supreme Court of Justice handed down important decisions on free competition. In March, in Cadela/Elecentro vs. Pro-Competencia, the Constitutional Chamber of the Supreme Court of Justice overturned the provision of Article 185 of the Implementing Law of the Supreme Court Justice, giving way to review by both instances of review of free competition matters, having regard to the human right that foresees two levels of jurisdiction: penal and administrative law. 

In a judgment issued 15 November 2000 in CANTV vs. Pro-Competencia, the First Administrative-Law Court, clarifying its position on the stay-of-enforcement mechanism foreseen in the competition law, ruled that the payment of a guarantee in accordance with the terms established by the Administration allows only for the imposed fine to be considered suspended, but not for the instructions to be issued, and conditions stipulated, for a return to free competition; in this case, the First Administrative-Law Court decided to suspend the payment of a fine and upheld the requirement of compliance with the instructions given to CANTV in the administrative act.

On 21 December 2000, the First Administrative-Law Court handed down judgment in the annulment proceedings filed by Distribuidora Al Galope (Graffiti), Editorial Santiago de León, Meridiano C.A., Sural, C.A., and Colegio Farmacéutico del Estado Aragua, upholding four decisions issued by Pro-Competencia in 1994, 1995, 1996 and 1999. The First Court's judgments emphasized the intention of protecting the rights of private parties in the face of the possible illegality of the action, while maintaining and protecting society's interest in free competition in markets. The First Court therefore endorsed the opinion expressed by Pro-Competencia in its rulings. 

b) Consultations (2000)

"Magnum City," a Not-For-Profit Organization: 
Some members of the Magnum City Club, a not-for-profit organization, submitted a query on the possible violation of the competition law by Magnum City Club in excluding some shareholding members.

Pro-Competencia replied that its activities focus on promoting and protecting healthy competition and acting as a market arbitrator and guarantor of free competition pursuant to the terms of corresponding law. It therefore informed the parties that the situation in question did not entail economic activity that thwarted, limited or distorted free competition, for which reason Pro-Competencia deemed itself unqualified to examine the case at hand. 

Dismeven: Distribuidora Meven (Dismeven) requested information on an issue allegedly involving unfair competition by Dismeven Aragua. After conducting the corresponding analysis Pro-Competencia concluded that the existence of two businesses in close proximity to each other and engaged in the same activity does not hamper free competition—and, that it actually creates more competition in the market. Moreover, Pro-Competencia noted that the issue being examined was related to registration, and was therefore outside of the purview of Pro-Competencia.

Bus Ven, C.A.: Bus Ven, C.A., requested Pro-Competencia's opinion on whether the message contained in a billboard placed by that company might be misleading or constitute unfair competition. The company was informed of the scope of Article 17 of the competition law, specifically as it relates to advertising.

United Airlines Inc. and American Airlines: United Airlines Inc. and American Airlines filed a request for information on the validity of Ruling DTA-76-10, issued 29 July by the Department of Civil Aeronautics of the now-defunct Ministry of Communications. Pro-Competencia issued its opinion that the Ruling acted as a barrier to free competition and that the ruling had been tacitly repealed by the reestablishment of economic guarantees, the promulgation of the competition law, and the entry into force of the Constitution of the Bolivarian Republic of Venezuela in 1999. 

Report on the Phonographic Record Industry: Various representatives of the phonographic-record industry requested an inquiry into the situation in that industry and its legal framework . This report found that the industry is going through a serious crisis because of increased piracy. 

Regarding current regulations, the report observed that the legal deposit was in no way an obstacle to the sector’s development, since this requirement is easily met. The report did, however, stress some importers' failure to make customs declarations, and that the inserted sleeve does not always meet the requirements for licenses and authorizations for the copyright and related rights involved in producing and selling phonographs, nor, consequently, with the law on legal deposit and regulations thereunder.

Conatel. Determination of General Means of Communication: Conatel responded to a request for its opinion on the non-substitutability of certain conduits and cable boxes, so as to determine the obligation of the persons possessing or controlling to allow other carriers to access and use these means of telecommunications. 

The analysis concluded that the conduits and cable boxes controlled by CANTV can be substituted with the airways possessed by a company named ENELBAR in the city of Barquisimeto, and that Conatel is free to determine if the parties that control these means of communication shall be obliged to allow other operators to use them. 

Conatel. Related Entities: Conatel requested an opinion on the relationship between two economic agents in the telecommunications sector, in response to a request for administrative eligibility regarding the value-added service of those companies. Pro-Competencia ruled that MCI Internacional de Venezuela and UUNET Technologies Inc. are related companies, as defined in Article 15 of the competition law.

Ascertaining the Existence of Legal Barriers to Entry in the Insurance and Reinsurance Sector: The Defensoría del Pueblo (Ombudsman) requested Pro-Competencia's opinion on Article 65 of the General Regulations Governing the Insurance and Reinsurance Law, published in Special Official Gazette No. 5,339, 27 April, establishing the amount of the guarantee that insurance or reinsurance brokers and companies must provide prior to engaging in that economic activity.

Pro-Competencia stated that although the provision in question contains what could be deemed a barrier to the entry of new competitors in that market (which would limit the participation of competitors in it), its application is perfectly justifiable insofar as the requirement to provide a guarantee is intended to ensure the country's economic stability and to instill confidence in consumers wishing to take out insurance policies of any kind. 

Market for Hot- and Cold-Rolled Products: The Antidumping Commission requested an opinion on the competition conditions prevailing in the market for hot- and cold-rolled products, and on how these conditions could be altered by a possible application of safeguard measures as requested by Siderúrgica del Orinoco (Sidor). 

Pro-Competencia ruled that such measures would contribute to consolidating the market power of the domestic company, to the detriment of companies downstream in the production chain for steel, and thus suggested that alternative measures to safeguards be designed, such as requiring greater transparency in import manifests or the introduction of an automatic licensing system.

IV. International Affairs  

Pro-Competencia has played an active role in international forums, including multilateral forums and those related to FTAA integration, the WTO, and the Andean Community. In all such forums, it has advocated competition policy as a commercial discipline that must be included in all negotiations, regional agreements, regulations in the Andean community, and other forums.

A. World Trade Organization (WTO)

Pro-Competencia took part in working groups coordinated by the Ministry of Production and Commerce and by Venezuela's Permanent Mission to the United Nations, in Geneva, Switzerland, in order to conduct a specialized free-competition analysis on Venezuelan policy for meetings of the WTO's Working Group, and especially to prepare Venezuela's position vis-à-vis the Millennium Round (December 1999 WTO Preparatory Ministerial Meeting).

Hence, Pro-Competencia submitted technical reports raising the possibility of applying principles of antitrust policy to regulating investment flows. The purpose of this initiative was to establish conceptual and practical approaches to defining guidelines on competition policy in trade negotiations and accords, as well as on the interaction between trade policy and competition policy in Venezuela, with the intention of harmonizing trade standards between nations, especially those party to multilateral agreements.

The main technical reports prepared for the World Trade Organization negotiations were as follows: 

• Report on competition policies in the framework of international trade liberalization.

• Report on the interaction between trade and competition policy.

• The basic tenets of Venezuela's position on competition policy in the Millennium Round of the World Trade Organization.

• Proposal on general competition principles, the scope of negotiations, and competition policies.

B. Free Trade Area of the Americas (FTAA)

In fulfillment of the objectives set out in the work program of the Trade Negotiations Committee of the Free Trade Area of the Americas (FTAA), through the mandates on its competition policy component, Pro-Competencia, in its capacity as head of Andean representation in the corresponding negotiating group, raised the need to consolidate principles common to every country so as to avoid anticompetitive practices that restrict, hamper, or distort free competition in the Free Trade Area of the America; this would guarantee the effectiveness and enforceability of competition policy rules in the countries of the hemisphere. 

Pro-Competencia therefore raised the need to incorporate principles based on transparency rules that allow for a coherent enforcement of these standards in the various member countries' legislations. We should stress that encouraging international competitiveness requires the application, from a single perspective, of common principles that reduce or eliminate multiple interpretations, that is, guiding principles that guarantee legal certainty within a context of greater transparency and a common language allowing for guidance in the application of competition rules, without overlooking the need to analyze specific consequences.

Importantly, Pro-Competencia has extended the scope of the technical reports drafted for the World Trade Organization to the Andean proposal for the FTAA negotiations, given that these reports are valid for multilateral trade agreements. 

C. Andean Community of Nations

Pro-Competencia promoted Andean coordination meetings with technical and government experts, with the purpose of examining Decision 285 of the Cartagena Agreement, relative to rules for preventing or correcting distortions generated by practices that restrict free competition in the subregion. In Andean coordination meetings, the main proposal stressed the importance of promoting the work of local agencies so as to identify common problems and examine the case of each member country when drafting the proposal for subregional regulations. 

In this regard, we must note that the General Secretariat of the Andean Community recently submitted to the Community's member countries a background paper with the preliminary draft of the Andean Community Commission's decision regarding rules for promoting and protecting free competition in the subregion (SG/REG.LC/II/dt.01) – a document in which this Office, in coordination with the General Secretariat and the other member countries with competition agencies such as ours has had an active role. The aforementioned background paper is made up for the most part of the observations submitted by Pro-Competencia. 

D. International Seminar on Competition Policies

In December, Caracas hosted the Fifth International Seminar on Competition Policies, attended by experts from the Americas and the Caribbean. The event, sponsored by the Organization for Economic Cooperation and Development (OECD) since 1996, as well as by Pro-Competencia, sought to encourage the 19 countries in attendance to discuss and exchange ideas and experiences. 

This year, talks focused on the following topics: financial and banking sectors, health and professions, advertising and mass media, and prosecution of cartels.

At the seminar, Pro-Competencia presented the following articles: "The Venezuelan banking system and economic concentration operations"; "Horizontal agreements and cartelization"; "Professional associations and free competition." 

E. Other International Forums

In 2000, Pro-Competencia also took part in the following international events: 

• Third Annual Latin American Round Table on Competition & Trade Policy, organized by the University of Miami, with Venezuela reading a paper titled "Vertical practices and the rule of reason."

• The impact of competition laws in Latin America, held in Chile by the International Bar Association.

• Meeting of experts on mergers and acquisitions, organized by UNCTAD in Geneva, Switzerland.

• A seminar on competition laws and policies in Latin America, held in Costa Rica.
V. Institutional Strengthening 

This Department provides administrative support to Pro-Competencia's different divisions. Its mission is to manage, distribute, and control the financial, human, logistic, and technological resources necessary to promote and protect free competition.

In 2000, administrative efforts were hampered by external factors, including the organizational restructuring of the Ministry of Production and Commerce, which entailed changes in administrative processes, the drafting of new guidelines for managing budgetary funds, human resource management, and transfers of the funds required to carry out the plans drawn up in the fiscal year in question.

Below we highlight the salient activities of this Department in 2000: 

A. Budget

The Department's budget for the year 2000 was 984,908,058.00 bolivars. Eighty-nine percent of this amount was allotted for personnel expenses, with the remaining 11% spent on other items; the latter category suffered sharp cuts, with no relation to increases in personnel expenses.

With the allocation of additional resources for the payment of back wages, the budget totaled 1,007,000.40 bolivars. 

Personnel expenses decreased 53% because of the failure to use budgetary resources for basic salaries.

There was very little acquisition of real assets, since the allocated resources were insufficient for purchasing the equipment and general furniture that had been slated.

The 2000 budget breakdown is as follows:

	ITEM
	AMOUNT (Bs)

	Personnel expenses
	879,686,778.00

	Materials and supplies
	30,438,000.00

	Non-personnel services 
	51,082,.223.00

	Real assets
	3,601,057.00

	Transfers
	20,100,000.00

	TOTAL
	984,908,058.00


Fifty-four percent of the allocation for the 2000 budget was executed; nonetheless, 70% of the resources received were utilized. Most of this amount was spent on personnel expenses not included in the original budget, such as personnel reclassification, the creation of new positions, etc.

Specific tasks carried out:  

	Goals
	Executed

	Issuing of opinions and responses to information queries
	15

	Proceedings before the First Administrative-Law Court
	22

	Procedures before the Supreme Court of Justice
	12

	Administrative-law proceedings and preliminary investigations
	19

	Procedures authorizing economic and de facto concentrations 
	7


B. Human resources

In 2000 an organizational structure geared toward selecting and recruiting staff for each one of Pro-Competencia’s positions was consolidated. A large number of the staff members were classified as professionals or specialists in competition, and there was low turnover during the year. On average, during the fiscal year in question, the breakdown of the Office's staff was as follows:




Positions



No.




Managerial



7




Professional



13




Administrative



 4




Fixed-Term



4




Ancillary Staff



4




Total




32

A landmark achievement in the Human Resources Department was the implementation of the Central Public Administration's Back Wages Program, in accordance with Decrees 188 and 319, calling for a first payment on interest generated on all workers' seniority benefits. This payment was made each month, with 22.5 million bolivars in additional resources that were made available.

C. Training

The wide diversity of economic sectors covered by the scope of the Law to Promote and Protect Free Competition would be appropriate and the constant changes due to technological innovations mean that our staff must constantly update their knowledge. Accordingly, a large number of the members of Pro-Competencia's team had the opportunity to attend the following educational events: 

· "International laws and policies in free competition," course given at the University of Geneva, Switzerland.

· "Costs of and rates for distributing electric energy," workshop organized by the Ministry of Energy and Mines.

· "Wireless telecommunications," course organized by the Chamber of the Telecommunications Industry (Caditel) and the National Telecommunications Commission (Conatel).

· "Venezuela's Perspective on the Globalization of the Financial System," seminar coordinated by the Central Bank of Venezuela and the Central University of Venezuela (UCV).

· "Introduction to telecommunications," course organized by the Research and Development Foundation of Universidad Simón Bolívar (USB).

· "The new global economy," seminar given at the Center for Dissemination of Economic Information (Centro de Divulgación Económica, Cedice).

· Marketing through sports sponsoring," conference given at Universidad Simón Bolívar.

· "Proposal for a general economic model for the electricity sector: electricity costs and rates," workshop organized by the Foundation for the Development of the Electric Sector (Fundelec).

· A course on international economic negotiation, sponsored by the Inter-American Development Bank (IDB) and the United Nations Conference on Trade and Development (UNCTAD), held in Geneva.

D. Management and Services

The Department of Management and Logistical Support also carried out the following activities, among others: 

· Tax accounting through the different processes that this field comprises: Journal; ledger; balance sheet; bank reconciliations; tracking national property; tracking purchases of materials, services, and real assets, pursuant to the terms of publications 9, 15 and 23 of the General Comptrollership of the Republic. 

· Sending and tracking correspondence and general archiving.

· A documentation center that provides services to internal and external users.

· Computer service, in terms of maintenance, provision of materials, incorporation of updated software for each of the existing PCs, and maintenance of the central server network. 

· Photocopy service both for the agency's staff and for users of the documentation center.

· Provision of materials, equipment and furniture, as well as repairing of equipment, through requisitions that are completed by each of Pro-Competencia’s offices.

· Maintenance and cleaning of the different areas of the main office. 

E. Information and the Media 

Much of the communications effort conducted by Pro-Competencia in 2000 center focused on the institution's webpage, which evolved into a public service where lawyers, economists, students, and competition specialists request information on various issues related to this field. The Press Department is responsible for responding to daily requests and for meeting the continually rising demand.

Designing and coordinating the monthly publication of the electronic bulletin En Breve was another achievement seen in 2000. This publication completed its first year of successfully informing a nationwide readership that appreciates its editorial content, but more importantly of reinforcing the image of prestige this Office has consolidated vis-à-vis its counterparts in the continent and throughout the world in recent years. 

For its part, the Information and Press Department continued with the strategy formulated in the second half of 1999, seeking to raise public awareness of the Institution's work among business chambers, and to professional associations that represent the various productive sectors.

To underscore the importance of competition to the public, a media campaign was designed with the purpose of disseminating the contents of rulings, reports on public policies, and technical opinions on the economic and political situation in the country. To this end, objective bulletins were published and press conferences were held. A series of radio and television interviews was also coordinated, to enable Pro-Competencia's Director to announce the high productivity indexes achieved during his term. In the national press, the Department continued running articles written by Pro-Competencia's technical staff on topics related to competition law, the economy, and general current events. 

This strategy was rounded out with the organization, in conjunction with the Department of Investigation and Promotion, of a series of presentations and talks in business chambers and industrial associations to raise public awareness of the law, and more importantly to stress the importance that a market economy has for a society such as ours.

Lastly, the Department lent is support to the managers, directors, and technical staff (lawyers and economists), to enable them to meet specific needs for information both internally and externally, to collaborate in the organization of events and other activities to further the Institution's image.
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� Article 1 states that acts and behaviors related to the production or trade of goods and services, whose purpose or effect is to limit, restrict, falsify, or distort competition, or that constitute abuse of a dominant position in a market, in a manner that may result in damage to the general economic interest, are prohibited and shall be penalized pursuant to the rules of this law.


� The new law refers to practices whose “purpose” or effect is to limit, restrict, falsify, or distort competition or market access.


� Two of the members were required to be lawyers and the other two economists. The members were placed on the same level as Judges of National Courts of First Instance. 


� NOTE: The text in bold lettering was added by Decree No. 1019/99.


* Translation of the law, with the exception of text in bold and italicized lettering, reproduced in extenso from the OECD website.


� This chapter is an edited version of the Annual Report of the Commissioner of Competition, Canada, 2001. The original version of the annual report is available electronically at the following web address: http://www.competition.ic.gc.ca


� A large part of the introduction section is drawn from the Message from Commissioner of the Annual Report of the Commissioner of Competition, Canada, 2001.


� A full copy of the report is available on the Internet at http://www.parl.gc.ca/InfoComDoc/36/2/INDU/Studies/Reports/indu01-e.html.





� On April 5, 2001, the Federal Court of Appeal accepted the Bureau’s appeal on the merits and ordered that the matter be remitted to the Tribunal. The court agreed with the Bureau that the Tribunal had interpreted the Competition Act too narrowly. It ruled that the effects against which the efficiency gains had to be contrasted were broad. These effects included the harm to consumers of paying higher prices as well as any other effects that ran counter to the objectives of competition.


� In June 2001, the Competition Tribunal confirmed a consent order. The consent order, agreed to by Chapters and Indigo, includes offering for sale 13 large-format book superstores, 10 mall stores, certain of Indigo’s on-line assets, and up to three store brands (Smithbooks, Classic Books and Prospero). In addition, Chapters, Indigo and publishers’ associations have agreed to a code of conduct setting minimum terms of trade between the merged company and publishers for five years.


� The Canadian Merger Review Benchmarking Report is available on the Competition Bureau’s Web site (http://www.competition.ic.gc.ca).





� The parties were heard on April 17, 2001, and the decision of the court is pending.


� For further information on the list of the Bureau’s Intervention over the period of 2000-2001, see the Annual Report of the Commissioner of Competition, Canada, 2001. 


� The entire agreement was signed in April 2001. 


� Among the relevant facts determined in this case is the publication on October 2, 1999, in the newspaper La República, a statement to the effect that the members of National Association of Rice Processors have decided to suspend bulk rice purchases if importation of the raw product is allowed. 





The agreement made on November 8, 1999, is also recorded in the entry on folio 114, in which various members of the rice processing sector entered a formal agreement “to refuse to purchase, accept, process or conduct business of any sort with any company that makes unnecessary importation of rice in coming months, until such time as the Rice Bureau demonstrates that national production is not sufficient to supply the country’s needs and declares the respective shortage in this commodity.”


� Article 12(e) of Law 7472 deals, among others, with practices relating to:


“(e) An agreement between various economic agents, or an invitation for them to exert pressure on a client or supplier for the purpose of dissuading that person from a specific action, imposing reprisals or forcing the person to act in a specified manner. (...)





�. Translator’s note: Hereinafter referred to as “Law 29, 1996.”


�. Translator’s note: As the original text of the above-cited U.S. Supreme Court decision could not be located, it has been retranslated into English for the purposes of this report. 


� Translator’s note: Consultoría Jurídica is Pro-Competencia’s legal affairs office. 


� . Translator’s note: Hereinafter referred to as the “competition law.” 


� Translator’s note. Hereinafter referred to as “Pro-Competencia.” 
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